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No. 11,339 

STATEMENT OF QUESTIONS PRESENTED 

The appellant, following a proceeding conducted in ac¬ 
cordance with the provisions of the District of Columbia 
Sexual Psychopath Act, D. 0. Code (1951) § 22-3503, et seq., 
was found by the District Court to be a sexual psychopath 
within the meaning of D. C. Code (1951) § 22-3503(1). He 
was, therefore, committed to St. Elizabeths Hospital for 
treatment and cure. Subsequently, the appellant filed in 
the District Court a petition for writ of habeas corpus, al¬ 
leging therein that (1) the statute under which he was 
committed is unconstitutional, (2) the proceeding held 
thereunder deprived him of certain constitutional rights, 
and (3) he is not now, nor has he ever been, a sexual psy¬ 
chopath. The writ issued and a hearing was accorded ap¬ 
pellant. From a judgment discharging the writ, the ap¬ 
pellant appeals. 

In the opinion of the appellee, the following questions 
are presented: 

1. Whether the protections guaranteed by the due 
process clause of the Fifth Amendment are impinged upon 
by the Sexual Psychopath Act. More specifically: 

(a) Is commitment under the Act based upon ex parte 
examination of psychiatrists, or upon evidence adduced in 
a regularly conducted proceeding before a competent 
tribunal? 

(b) Are the bases for commitment under the Act, i.e., 
sexual irresponsibility combined with a predisposition to 
commit sex offenses, so vague and indefinite as to render 
the legislation void? 

(c) Does the Act, by providing for a stay of criminal 
charges during the period of sexual psychopathy, encroach 
upon the constitutional right to a speedy trial? 

2. Whether the proceedings under which appellant was 
adjudged to be a sexual psychopath were conducted in such 
manner as to afford him full protection of his constitu¬ 
tional rights? 


(a) Are the constitutional provisions relating solely 
to criminal prosecutions applicable to a proceeding 
held under the Sexual Psychopath Act? 

(1) Is the right to be met by an indictment a 
prerequisite to the commencement of a proceed¬ 
ing; under the Act? 

(2) Does jeopardy attach as the result of com¬ 
mencement of sexual psychopath proceeding? 

(3) Does the right to be confronted with wit¬ 
nesses have any application to a sexual psycho¬ 
path proceeding? 

(4) May the right of self-incrimination be in¬ 
voked in a sexual psychopath proceeding? 

(b) Was the District Court required, in the absence 
of a request therefor, to appoint independent psy¬ 
chiatrists to examine appellant and testify in his be¬ 
half? 

(c) Did a confidential relationship exist between ap¬ 
pellant and the court-appointed psychiatrists who ex¬ 
amined him, so as to render any information obtained 
as the result of such examination privileged, and thus 
inadmissible in evidence? 

3. Whether questions relating to the administration of 
St. Elizabeths Hospital, i.e., living conditions, discipline, 
treatment of patients, may be raised in a habeas corpus 
proceeding? 

4. Whether the evidence introduced in the habeas corpus 
sustained the appellant’s contention that he is no longer a 
sexual psychopath, and is, therefore, entitled to he released 
from confinement? 
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v. 
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Hospital, Appellee 


Appeal from Ihe United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 31,1950, a two count indictment was filed against 
the appellant. The first count charged him with having 
taken immoral, improper, and indecent liberties with a fe¬ 
male child, one Olga M. Kelly, 14 years of age, in viola¬ 
tion of D.C. Code (1951) § 22-3501 (a); in the second count 
the appellant was charged with having committed an act of 
sodomy with the said Olga M. Kelly, in violation of D. C. 
Code (1951) § 22-3502(a). (Rec. 134.) 

Upon the appellant’s request, the District Court, on 
August S, 1950, appointed counsel to represent him (App. 



A. 6), and lie lias been so represented in all proceedings 
before the courts of the District of Columbia since that date 

1. The Sexual Psychopath Proceeding. 

On August 25, 1950, the United States Attorney for the 
District of Columbia, in accordance with the provisions of 
D. C. Code (1951) $ 22-3504 (b), filed a petition in the Dis¬ 
trict Court setting forth therein facts which tended to show 
that the appellant was a “sexual psychopath/' as that term 
lias been defined by D. C. Code (1951) § 22-3503 (1), and 
requested that a psychiatric examination be made of said 
appellant (App. A. 1). The pending criminal action 
against the appellant was thereupon stayed. D. C. Code 
(1951) § 22-3510. On August 25, 1950, the District Court, 
acting upon the request of the United States Attorney, or¬ 
dered Drs. Joseph L. Gilbert and Amino Perretti to make 
personal examinations of the appellant in accordance with 
D. C. Code (1951) § 22-3506(a) (App. A. 2). Such exam¬ 
inations were made, and each psychiatrist, in his report to 
the District Court, concluded that the appellant (1) was of 
sound mind, (2) had indulged in repeated acts of sexual 
misconduct, (3) was unable to control his impulse to engage 
in acts of sexual misconduct, and (4) was dangerous or 
likely to be dangerous if permitted to move freely in so¬ 
ciety. It was the recommendation of the court-appointed 
psychiatrists that the appellant he placed in St. Elizabeths 
Hospital for treatment. (App. A. 3-5.) 

On November 1, 1950. the District Court, pursuant to the 
provisions of D. C. Code (1951) §22-3507, commenced a 
hearing to determine whether or not the appellant was a 
sexual psychopath within the meaning of the statute (App. 
A. 8). 

On November 7, 1950, the District Court, on the basis of 
the evidence presented in the sexual psychopath hearing, 
determined that the appellant was a sexual psychopath 
within the meaning of D. C. Code (1951) § 22-3503 (1), and 
ordered him to be “committed to Saint Elizabeths Hospital 
to be confined there until the superintendent of Saint Eliza¬ 
beths Hospital finds that he is sufficiently recovered so as 
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not to be dangerous to other persons.” (App. A. 8). The 
appellant did not appeal from the above order of com¬ 
mitment although expressly provided that right by statute. 
D. C. Code (1951) § 22-3508. 

2. The Habeas Corpus Proceeding. 

On August 1, 1951, the appellant filed in the District 
Court a petition for writ of habeas corpus alleging therein 
that his commitment to and detention in St. Elizabeths 
Hospital under the District Court order of November 7, 
1950 (App. A. 8), was illegal in the following respects: 

(1) The appellant contended, without specification, that 
the Sexual Psychopath Act, D. C. Code (1951) § 22-3501, 
ct scq. (sometimes hereinafter referred to as the “Act”), 
under the provisions of which he had been placed in con¬ 
finement, contravenes the Constitution of the United States 
(App. A. 38); 

(2) The appellant, apparently having taken the position 
that the proceedings held in accordance with the Act, and 
by which he was adjudged to be a sexual psychopath, were 
criminal in nature, further contended that his constitu¬ 
tional rights had been violated, in that: 

(a) he had not been indicted for the alleged commis¬ 
sion of the “offense” (sexual psychopathy) which led to 
his confinement in St. Elizabeths Hospital, a-s required by 
the Fifth Amendment (App. A. 38); 

(b) he has been twice exposed to jeopardy in viola¬ 
tion of the Fifth Amendment, having been confined in St. 
Elizabeths Hospital on the basis of the commission of the 
same offense for which he is under indictment and await¬ 
ing trial (App. A. 38); 

l Subsequently, on August 20, 1951, appellant was permitted to file an 
amendment to his petition for writ of habeas corpus which substantially ex¬ 
panded the questions raised in the petition as originally filed (App. A. 37). 
On August 27, 1951, petitioner withdrew a number of the questions raised 
in the amended petition (Rec. 24), and, on October 4, 1951, was permitted 
to reinstate the questions which had been withdrawn (Rec. 29). Thus, the 
appeal herein relates to the petition for writ of habeas corpus filed on August 
1, 1951, as amended on August 20, 1951. 
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(c) in the psychiatric examination which preceded the 
sexual psychopathy hearing, he was compelled to be a wit¬ 
ness against himself in violation of the Fifth Amendment 
(App. A. 39); 

(d) he was not confronted with witnesses against him, 
“if any,*" as required by the Sixth Amendment, who may 
have provided the examining psychiatrists with informa¬ 
tion which aided them in arriving at their conclusions with 
respect to his psychopathic nature (App. A. 39). 

(3) The appellant further challenged the legality of his 
detention on the following grounds: 

(a) he has been denied the right to a speedy trial, as 
guaranteed by the Sixth Amendment, by reason of the fact 
that, although an indictment has been pending against him 
since July 21, 1950, no action has yet been taken thereon 
(App. A. 39); 

(b) his confinement in St. Elizabeths Hospital consti¬ 
tutes “cruel and unusual punishment” within the meaning 
of the Eighth Amendment (App. A. 39); 

(c) he has been deprived of his liberty, in violation of 
the Fifth Amendment, on the basis of a possibility that he 
may commit an offense in the future (App. A. 40); 

(d) he is not a sexual psychopath within the meaning 
of I). C. Code (1951) $ 22-3503(1) (App. A. 40). 2 

The writ of habeas corpus issued (Ixec. 13), and the Su¬ 
perintendent of St. Elizabeths Hospital, in his return and 
answer, (1) admitted that the appellant had been com¬ 
mitted to the hospital as a sexual psychopath on an order 
of the District Court, (2) stated that the appellant's con¬ 
dition had not changed since his commitment, and (3) 
prayed that the writ be discharged (App. A. 35). 

A hearing on the writ was held on October 8, 1951 (App. 
A. 9), at which time the appellant, in a further attempt 
to demonstrate the illegality of his detention, argued the 

- Appellant also urged in his petition, and argued in the court below, that 
he was illegally arrested with respect to the criminal charges pending against 
him. This point has been abandoned on appeal. 
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following points, although they were not raised in the peti¬ 
tion : 

(1) he had not been provided with the assistance of a 
psychiatrist during the sexual psychopath proceeding 
(App. A. 28-29); 

(2) the testimony at the sexual psychopath hearing by 
the court-appointed psychiatrists who examined him vio¬ 
lated the confidential relationship of doctor and patient 
(App. A. 30). 

The evidence adduced at the hearing on the writ mav be 
summarized as follows: 

The appellant testified that subsequent to his arrest and 
confinement in the District of Columbia jail, and while 
awaiting trial on the criminal charges filed against him, he 
was notified by jail attendants that he was to be examined 
by certain physicians pursuant to an order of the District 
Court. When he expressed reluctance to submit to exam¬ 
ination, because he “didn’t care to go into that insanity 
part of it, appellant was warned by the jail attendants that 
refusal to cooperate would constitute contempt of court. 
Thereupon, although without benefit of advice from coun¬ 
sel, the appellant indicated a willingness to participate in 
the examination. (App. A. 11.) The appellant stated that 
he asked for, but was not provided with, a physician of 
his own choice. 3 (App. A. 12.) Drs. Gilbert and Perretti 
conducted the examination, 4 (App. A. 12), during the 
course of which, a jail attendant placed a hand on the ap¬ 
pellant’s -shoulder and again admonished him to cooperate 
therein (App. A. 15). 

The examining physicians appeared as witnesses in the 
sexual psychopath hearing (App. A. 12). The appellant 

3 Presumably the request was made only to jail attendants at the time of 
examination. 

•» The testimony of the appellant ■would indicate that T)rs. Gilbert and 
Perretti examined* him simultaneously, and upon only one occasion. The reports 
filed in the District Court by the psychiatrists, however, indicate otherwise. 
Dr. Gilbert stated that he examined the appellant on September 1. 9, 30, 1950 
(App. A. 5); Dr. Perretti stated that he examined the appellant on Sep¬ 
tember 9, 1(5, 23, 2$, 1950, and on October 21, 1950. (App. A. 4). 



asserted that their testimony was based, not only upon the 
information elicited from him, but upon information se¬ 
cured from individuals unknown to him as well, none of 
whom were questioned in his presence. (App. A. 14.) 

The appellant testified that following the psychiatric ex¬ 
amination conducted in the District of Columbia jail (and 
following the sexual psychopath hearing in the District 
Court), he was committed to a ward for the criminal in¬ 
sane in St. Elizabeths Hospital (App. A. 15). Since the 
latter commitment, he has been subjected to numerous psy¬ 
chiatric examinations (App. A. 13), as well as various 
tests and treatments (App. A. 14, 17), none of which, in 
his opinion, have proved successful (App. A. 17). 

The appellant was permitted to expound at length with 
respect to the disciplinary measures to which he has been 
subjected and the environmental conditions under which he 
has been required to live since his confinement in St. Eliza¬ 
beths Hospital (App. A. 13-18). For example, the appel¬ 
lant explained that failure to cooperate with the hospital 
stall leads to the withdrawal of certain privileges and con¬ 
finement in a special ward.’ (App. A. 13). He described in 
detail the revolting and unsavory living habits practiced 
by certain of his fellow patients, all of whom suffer from 
various types and degrees of mental debility (App. A. 15- 
17) . 

The appellant introduced into evidence a statement, 
stipulated to by the Government, of thirteen named em¬ 
ployees of St. Elizabeths Hospital to the effect that they 
had observed the appellant for some months and, through 
this period of time, be had not, to their knowledge, in¬ 
dulged in any sexual activity (App. A. 20, 41). 

Dr. Bernard A. Cruvant, psychiatrist in charge of the 
ward at St. Elizabeths Hospital in which the appellant has 
been confined (App. A. 23), was called as a witness for the 
Government. He stated that he had interviewed the ap¬ 
pellant on numerous occasions for the purpose of directing 

r. Appellant testified that he was confined in such a ward for a period of 
four and one half months. 
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the latter’s treatment (App. A. 23). On the basis of in¬ 
terview, observation, and the results of certain psychiatric 
tests, it was the expert opinion of Dr. Cruvant that the ap¬ 
pellant “is not disordered in such a way that he would be 
considered insane, but as the result of a mental disturbance 
and lack of emotional control he manifests impulses for 
definite sexual behavior to such a degree that he is unsafe 
to be at large.” (App. A. 24). He was of the further 
opinion that no change had occurred in the appellant’s con¬ 
dition since his commitment to the hospital (App. A. 25). 

On cross-examination. Dr. Cruvant testified that during 
the first nine months’ of appellant’s confinement, he., from 
November, 1950, to August, 1951, he entertained some 
doubt as to whether the appellant was in fact a sex psycho¬ 
path. He explained, however, that the examination of the 
appellant had not been completed until after August, 1951. 
(App. A. 25-26.) 

Subsequent to the hearing on the petition the trial 
judge made findings of fact in which he determined, 
inter alia, that the appellant’s condition had not changed 
since his commitment to Saint Elizabeths Hospital and 
that he required further care and treatment as a sexual 
psychopath. The trial judge concluded, as a matter of 
law, that the sexual psychopath proceeding was a civil pro¬ 
ceeding, that the provisions of the Sexual Psychopath Act, 
D. C. (’ode (1951) §22-3501, vt scq., “do not violate any 
guarantees or rights provided by the Constitution of the 
United States of America,” and that the appellant “was 
accorded full protection of his Constitutional rights and 
privileges in the proceedings whereby he was committed to 
the care and custody of the respondent [appellee].” (App. 
A. 43.) Accordingly, the writ for habeas corpus was dis¬ 
charged and the petition therefor dismissed (App. A. 44). 
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CONSTITUTIONAL PROVISIONS AND STATUTES 

Constitution: 

Art. 1, § 8: 

The Congress shall have Power . . . To exercise ex¬ 
clusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten miles square) as may, by 
Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government of the 
United States, . . . And to make all Laws which shall be 
necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States, 
or in any Department or Officer thereof. 

Amendment V: 

Xo person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to bo 
twice put in jeopardy of life or limb; nor shall be com¬ 
pelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; . . . 

Amendment VI: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, ... to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the As¬ 
sistance of Counsel for his defence. 
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District of Columbia Sexual Psychopath Act: 

§ 22-3503. Definitions. 

For the purposes of this chapter— 

(1) The term “sexual psychopath” means a person, 
not insane, who by a course of repeated misconduct in 
sexual matters has evidenced such lack of power to 
control his sexual impulse® as to be dangerous to other 
persons because he is likely to attack or otherwise in¬ 
flict injury, loss, pain, or other evil on the objects of 
his desire. 

(2) The term “court” means the District Court of 
the United States for the District of Columbia, the 
criminal branch of the municipal court for the District 
of Columbia, or the juvenile court of the District of 
Columbia as the ca-se may be. 

(3) The term “patient” means a person with re¬ 
spect to whom there has been filed with the clerk of 
any court a statement in writing setting forth facts 
tending to show that such person is a sexual psycho¬ 
path. 

(4) The term “criminal proceeding” means a pro¬ 
ceeding in any court against a person for a criminal 
offense, and includes all stages of such a proceeding 
from (A) the time the person is indicted, charged by 
an information, or charged with an offense in the ju¬ 
venile court of the District of Columbia, to (B) the 
entry of judgment, or, if the person is granted proba¬ 
tion, the completion of the period of probation. 

§ 22-3504. Filing of statement 

(a) Whenever it shall appear to the United States 
attorney for the District of Columbia that any person 
within the District of Columbia, other than a defend¬ 
ant in a criminal proceeding, is a sexual psychopath, 
such attorney may file with the clerk of the District 
Court of the United State® for the District of Columbia 
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a statement in writing setting- forth the facts tending 
to show that such a person is a sexual psychopath. 

(b) Whenever it shall appear to the United States 
attorney for the District of Columbia that any de¬ 
fendant in any criminal proceeding prosecuted by such 
attorney or any of his assistants is a sexual psycho¬ 
path, such attorney may lile with the clerk of the court 
in which such proceeding is pending a statement in 
writing setting forth the facts tending to show that 
such defendant is a sexual psychopath. 

(c) Whenever it shall appear to any court that any 
defendant in any criminal proceeding pending in such 
court is a sexual psychopath, the court may, if it deems 
such procedure advisable, direct the officer prosecuting 
the defendant to file with the clerk of such court a 
statement in writing setting forth the facts tending to 
show that such defendant is a sexual psychopath. 

(d) Any statement filed in a criminal proceeding- 
pursuant to subsection (b) or (c) may be filed only (1) 
before trial, (2) after conviction or plea of guilty but 
before sentencing, or (3) after conviction or plea of 
guilty but before the completion of probation. 

(e) This section shall not apply to an individual in 
a criminal proceeding who is charged with rape or as¬ 
sault with intent to rape. 

§ 22-3505. Right to counsel. 

A patient shall have the right to have the assistance 
of counsel at every stage of the proceeding under this 
title. Before the court appoints psychiatrists pursuant 
to section 22-3506 it shall advise the patient of his right 
to counsel and shall assign counsel to represent him 
unless the patient is able to obtain counsel or elects to 
proceed without counsel. 

§ 22-3506. Examination by psychiatrists. 

(a) When a statement has been filed with the clerk 
of any court pursuant to section 22-3504, such court 
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shall appoint two qualified psychiatrists to make a per¬ 
sonal examination of the patient. The patient shall be 
required to answer questions asked by the psychi¬ 
atrists under penalty of contempt of court. Each psy¬ 
chiatrist shall file a written report of the examination, 
which shall include a statement of his conclusion as to 
whether the patient is a sexual psychopath. 

(b) The counsel for the patient shall have the right 
to inspect the reports of the examination of the pa¬ 
tient. Xo such report and no evidence resulting from 
the personal examination of the patient shall be ad¬ 
missible against him in any judicial proceeding except 
a proceeding under this title to determine whether the 
patient is a sexual psychopath. 

§ 22-3507. When hearing is required. 

If, in their reports filed pursuant to section 22-3506, 
both psychiatrists state that the patient is a sexual 
psychopath, or if both state that they are unable to 
reach any conclusion bv reason of the partial or com- 
plete refusal of the patient to submit to thorough ex¬ 
amination, or if one states that the patient is a sexual 
psychopath and the other states that he is unable to 
reach any conclusion by reason of the partial or com¬ 
plete refusal of the patient to submit to thorough ex¬ 
amination, then the court shall conduct a hearing in 
the manner provided in section 22-3508 to determine 
whether the patient is a sexual psychopath. If, on the 
basis of the reports filed, the court is not required to 
conduct such a hearing, the court shall enter an order 
dismissing the proceeding under this chapter to de¬ 
termine whether the patient is a sexual psychopath. 

§ 22-350S. Hearing—Commitment to Saint Elizabeths 

Hospital. 

Upon the evidence introduced at a hearing held for 
that purpose, the court shall determine whether or not 
the patient is a sexual psychopath. Such hearing shall 
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be conducted without a jury unless, before such hear¬ 
ing and within fifteen days after the date on which the 
second report is filed pursuant to section 22-3506, a 
jury is demanded by the patient or by the officer filing 
the statement. The rules of evidence applicable in ju¬ 
dicial proceedings in the court shall be applicable to 
hearings pursuant to this section; but, notwithstand¬ 
ing any such rule, evidence of conviction of anv num- 
her of crimes the commission of which tends to show 
that the patient is a sexual psychopath and of the pun¬ 
ishment inflicted therefor shall be admissible at any 
such hearing. The patient shall be entitled to an ap¬ 
peal as in other cases. If the patient is determined to 
be a sexual psychopath, the court shall commit him to 
Saint Elizabeths Hospital to be confined there until 
released in accordance with section 22-3509. 

$ 22-3509. Parole—Discharge. 

Any person committed under this Chapter may be 
released from confinement when the Superintendent of 
Saint Elizabeths Hospital finds that he has sufficiently 
recovered so as to not be dangerous to other persons, 
provided if the person to be released be one charged 
with crime or undergoing sentence therefor, the Su¬ 
perintendent of the hospital shall give notice thereof 
to the judge of the criminal court and deliver him to 
the court in obedience to proper precept. 

$ 22-3510. Stay of criminal proceedings. 

Any statement filed in a criminal proceeding pur¬ 
suant to subsection (b) or (c) of section 22-3504 shall 
shall stay such criminal proceeding until whichever of 
the following first occurs: 

(1) The proceeding under this chapter to determine 
whether the patient is a sexual psychopath is dis¬ 
missed pursuant to section 22-3507 or withdrawn; 
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(2) It is determined pursuant to section 22-3508 
that the patient is not a sexual psychopath; or 

(3) The patient is discharged from Saint Elizabeths 
Hospital pursuant to section 22-3509. 

§ 22-3511. Criminal law unchanged. 

Nothing in this chapter shall alter in any respect the 
tests of mental capacity applied in criminal prosecu¬ 
tions under the laws of the District of Columbia. 

SUMMARY OF ARGUMENT 

The District of Columbia Sexual Psychopath Act, D. C. 
Code (1951) § 22-3503, ct seq., is designed to provide for 
the commitment and treatment of persons unable to con¬ 
trol their sexual emotions and who, therefore, constitute a 
serious menace to society. In purpose and objective the 
Act follows the general pattern of legislation relative to 
the commitment, care and treatment of insane persons. It 
is typical of similar acts in effect in more than one-third 
of the States, six of which have been attacked as uncon¬ 
stitutional, and found not wanting. 

The Act, contrary to the position taken by the appellant, 
does not violate the protections guaranteed by the due 
process clause of the Fifth Amendment. The right to a 
hearing and opportunity for defense are afforded the al- 
ledged sexual psychopath by express statutory direction. 
The bases for commitment under the Act, i.e., manifest sex¬ 
ual irresponsibility in combination with a predisposition to 
commit -sexual offenses, are not so vague and indefinite ns 
to render the legislation invalid. The fact that criminal 
charges against an individual are stayed until the condi¬ 
tion of sexual psychopathy has been removed does not de¬ 
prive such individual of his rights to a “speedy trial.’’ 

Nor were the sexual psychopath proceedings in this case 
conducted in such manner as to deprive the appellant of 
anv constitutional right® available to him. The appellant 
has complained that the right to be met by an indictment, 
to be confronted with witnesses, and to be protected from 
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double jeopardy, were denied him in this proceeding. But 
these rights attach only to criminal prosecutions, and are 
inapplicable, therefore, to proceedings held under the 
Sexual Psychopath Act, which proceedings are civil in 
character. The appellant also contends that he was de¬ 
prived of hks right against self-incrimination. 'While the 
Government does not dispute the availability of this right 
in a sexual psychopath proceeding, the record fails to sus¬ 
tain the appellant’s contention that he was deprived of 
same. 

The District Court was under no duty to provide the ap¬ 
pellant with private physicians to aid him in the sexual 
psychopath proceeding, particularly when no request was 
made for such assistance. 

The normal relationship of physicians and patient did 
not exist as between the appellant and the psychiatrists 
who examined him. Any information obtained as the re¬ 
sult of such examination, and otherwise competent, was ad¬ 
missible in evidence in the sexual psychopath proceeding. 

Questions relating to the improper administration of St. 
Elizabeth’s Hospital are not properly the subject of con¬ 
sideration in a habeas corpus proceeding. Habeas corpus 
provides the means by which release from unlawful confine¬ 
ment may be obtained: it does not contemplate the correc¬ 
tion of institutional mismanagement. 

The evidence introduced in the habeas corpus proceeding 
did not create a sufficient doubt as to the appellant’s mental 
incapacity to warrant the reopening of the original com¬ 
mitment proceeding. 


ARGUMENT 

I 

Introduction 

The social enigma presented by the sexual psychopath 
has been one of bewildering complexity in American so¬ 
ciety . 6 Traditional methods of dealing with the criminal 

6 Medico-legal discussions relating to the sox psychopath are legion. Sec 
o.g., Hovey, Behavior Characteristics of Antisocial Recidivists, 32 J. Crim. L. 
& Criminology 636 (1942); Bowman, Psychiatric Aspects of the Problem, the 
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sex offender, i.e., by fine and imprisonment, 7 have proved 
grossly inadequate/ The punitive approach to the prob¬ 
lem has afforded the public with only limited security, 
while offering the offender no possibility of adjustment and 
cure. In 1948, the United States Congress, recognizing the 
futility of treating the sex psychopath as an ordinary crim¬ 
inal, enacted a statute, popularly referred to as the Miller 
Act, providing for the treatment of sexual psychopaths in 
the District of Columbia. Act of June 9, 1948, 62 Stat. 347, 
D. C. Code (1951) §22-3503 et seq. The Act seeks to ac¬ 
complish two principal objectives: (1) to protect the pub¬ 
lic* from the anti-social activities of the sex deviate so long 
as that condition exists, and (2) to provide an opportunity 
for phycliiatric treatment which may lead to his rehabilita¬ 
tion. II. Kept. Xo. 17S7, 80th Cong., 2d Sess. (1948). 

The Act defines a “sexual psychopath” as “a person, 
not insane, who by a course of repeated misconduct in 
sexual matters has evidenced such lack of power to control 
his sexual impulses as to be dangerous to other persons be¬ 
cause he is likely to attack or otherwise inflict injury, loss, 
pain, or other evil on the objects of his desire.” 5 ' The Act 
permits the United States Attorney for the District of Co¬ 
lumbia, whenever it appears to him that an individual is a 
sexual psychopath, whether he be a defendant in a criminal 
case or any other person, to file with the District Court a 
statement “setting forth the facts tending to show that 
such a person is a sexual psychopath.” 10 Excluded from 
the operation of the Act, however, are persons charged 

Challenge of Sex Offenders, Mental Hygiene, January, 193$, pp. 10-20; David¬ 
son. Legislation Dealing With Sex Offenders, American Journal of Psychiatry, 
Xov. 1940, p. 390; Reinhardt & Fisher, The Sexual Fsyrhopath & The Law, 
41 .1. Crini. L. & Criminology, 734 (1949). 

7 See e.g., D. C. Code (1951) §§ 22-1112, 1901, 2701, 2S01, 3001. 3301, 3302. 
s Sec Cohnnc, Psychiatry <$• the Criminal Law, 1 Am. .1. Med. Jur. 152 (193$) ; 
Dixon, Psychiatric Angles of Criminal Behavior, 14 Ore. L. Rev. 352 (1935); 
Overholser, What Immediate Practical Contribution. Can Pychiatry Male To 
Criminal Late Administration? 55 A.B.A. Rep. 594 (1930). 

o D. C. Code (1951) § 22-3503 (1). The contention that the above quoted 
language was so indefinite and uncertain as to render the Minnesota Sexual 
Psychopath Act void, was rejected by the Supreme Court in Minnesota ex rel. 
Pearson v. Probate Court , 309 IT. S. 270, 274, 60 Sup. Ct. 523, 84 L. Ed. 477 
(1940). 

d. C. Code (1951) § 22-3504. 
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with rape or assault with intent to rape. 11 Upon the filing 
of a statement by the United States Attorney, the court is 
required to appoint two psychiatrists for the purpose of 
making an examination of the “patient,” and reporting 
their findings to the court as to the existence of a condi¬ 
tion of sexual psychopathy with respect to the examinee. 12 
At the same time, the patient must be apprised of his right 
to counsel “at every stage of the proceeding,” such coun¬ 
sel to be appointed by the court if the patient is unable to 
obtain same or chooses to proceed without counsel. 13 
Neither the psychiatrists’ reports, which counsel for the 
patient is entitled to examine, nor any evidence resulting 
from the examinations, are admissible in any judicial pro¬ 
ceeding other than the sexual psychopath proceeding. 14 If 
both psychiatrists agree that the patient i-s a sexual psycho¬ 
path, or if either or both are unable to reach a conclusion 
because of the patient’s refusal to submit to examination, 
the Act provides that a hearing shall be conducted before 
the District Court to determine whether the patient is a 
sexual psychopath. 1 ' 

The hearing, if the patient so requests, is conducted be¬ 
fore a jury. "Rules of evidence applicable in judicial pro¬ 
ceedings are likewise made to apply in the sexual psycho¬ 
path hearing, except that, in the latter instance, evidence of 
prior convictions of crimes, the commission of which indi¬ 
cate that the patient is a sexual psychopath, is admissible. 
The determination, by court or jury as the case may be, 
as to whether or not the patient is a sexual psychopath is 
based upon the evidence introduced at the hearing. 16 

The Act prescribes that an individual found to be a 
sexual psychopath, after a hearing thereon, is to be com¬ 
mitted to St. Elizabeths Hospital, there to remain until the 
Superintendent thereof finds that he has sufficiently recov¬ 
ered from his psychopathic condition so as not to be dan- 

D. C. Code (1951) § 22-3504 (e). 

12 D. C. Code (1951) § 22-3506. 

13 D. C. Code (1951) § 22-3505. 

HD. C. Code (1951) § 22-3506 (b). 

15 D. C. Code (1951) § 22-3507. 

i«D. C. Code (1951) § 22-3508. 
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gerous to other persons. 17 A right of appeal is accorded 
any individual found to be a sexual psychopath by the Dis¬ 
trict Court. 18 Any criminal action against the patient is 
stayed pending termination of the sexual psychopath pro¬ 
ceeding or, in the event the patient is found to be a 
sexual psychopath, until discharge from St. Elizabeths Hos¬ 
pital. 10 

Statutes substantially similar to the District of Columbia 
Sexual Psychopath Act 20 have been passed by the legis¬ 
lative bodies of thirteen States. 21 The constitutionality, 
both State and Federal, of this kind of Act has been upheld 
by the highest courts of California, Illinois, Michigan, 22 
Minnesota, Missouri and New Hampshire. 23 The United 

it D. C. Code (1951) § 22-350S-9. 

I s D. C. Code (1951) § 22-3508. 

i •* P. C. Code (1951) § 22-3510. 

20 The drafters of the District of Columbia Act point out that it “represents 
a combination of the various States statutes adapted to conditions and laws in 
the District of Columbia.” H. Kept.. No. 1787, p. 4, 80th Cong., 2d Sess. 
(194S) 

-l California Code, Welfare & Institutions, §§ 5500-5516 (Deering 1949). 
Illinois Stat. Ann. §§ 37.005(l)-37.665(7) (Jones, Supp., 1949). 
Indiana Stat. Ann. §§ 9-3401-9-3412 (Burns. Supp., 1951). 

Massachusetts Ann. Laws, Chap. 123A (1949). 

Michigan Stat. Ann. §§ 28.967 (l)-28.967 (8) (Supp. 1951). 

Minnesota Stat. Ann. §§ 526.09-526.11 (1946). 

Missouri Stat. Ann. §§ 202.700-202.770 (Vernon 1949). 

Ohio Code Ann. §§ 13451-19-13451-23 (Page, Supp.. 1951). 

New Hampshire Laws 1949, c. 314. 

New Jersey Stat. Ann. §§2:192-1.13 el seq. (Supp. 1951). 

Vermont Acts 1943, No. 100, p. 120; 1945, No. 116, p. 153. 

Washington Kev. Code, Chap. 71.06 (1951). 

Wisconsin Stat. §§ 51.37 (1947). 

22 In People v. Frontczak, 286 Mich. 51, 281 N. W. 534 (1938), the Supreme 
Court of Michigan construed the proceeding provided for under the sex 
offender act of that State, as originally enacted, to be criminal in nature. 
This conclusion was based on two premises: 

(1) the act was included as part of the criminal procedure code, and 

(2) jurisdiction under the act did not attach until conviction of a sexual 
offense was obtained, and thus confinement as a sexual psychopath was 
deemed to bo but an added penalty for crime. The act was subsequently 
amended by, inter alia, removing it from the criminal procedure code, 
and providing for a determination as to the existence of a psychopathic 
condition prior to trial on the criminal charge. Subsequently, In People 
V. Chapman, 301 Mich. 584, 4 N. W. 2d 18 (1942), the validity of the act, 
as amended, was sustained, the court construing the proceeding authorized 
thereunder as a civil proceeding, and, therefore, not subject to the con¬ 
stitutional limitations relating solely to criminal actions. 

23 In re Neddy, 105 Calif. App. 2d 215, 233 P. 2d 159 (1951); People v. 
Sims, 3S2 Ill. 472,47 N. E. 2d 703 (1943) ; People v. Chapman, 301 Mich. 
584, 4 N. W. 2d 18 (1942) ; State ex rcl. Pearson v. Probate Court, 205 Minn. 
545, 287 N. W. 297, aff’d., 309 IT. S. 270, 60 Sup. Ct. 523, 84 L. Ed. 477 
(1940) ; State cx rcl. Swcczcr v. Green, 360 Mo. 1249, 232 S. W. 2d 897 (1950) ; 
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States District Court for the District of Columbia, in its 
only reported decision on the subject, specifically declared 
that the Act of this jurisdiction did not contravene any pro¬ 
vision of the Constitution of the United States. Malone v. 
Overholser , 93 F. Supp. (547 (D.C. D.C. 1950). Moreover, 
the Supreme Court of the United States, on its only occa¬ 
sion to consider this type of legislation, sustained the val¬ 
idity of the Minnesota Act, as against the contentions that 
it was (1) too vague and indefinite to constitute valid leg¬ 
islation, (2) denied equal protection of the laws, and (3) 
denied due process of law. Minnesota ex ret. Pearson v. 
Prohate Court, 309 U. S. 270, 60 Sup. Ct. 523, S4 L. Ed. 477* 
(1940). 

II 

The Procedures Prescribed by the District of Columbia Sexual 
Psychopath Act, as the Means of Reaching a Final Deter¬ 
mination With Respect to the Existence of a Condition of 
Sexual Psychopathy, Fully Meet the Requirements of. and 
Adequately Safeguard the Fundamental Rights Embraced 
In, the Concept of "Due Process of Law" Within the Mean¬ 
ing of the Fifth Amendment tc the Constitution of the 
United States. 

A. In Conformity With the Requirements of Due Process of Law, the 
Determination as to Whether or Not an Individual Is a Sexual 
Psychopath Must, by Statute, Be Based Upon Evidence Adduced 
in a Regularly Conducted Hearing Before the District Court. 

The appellant appears to argue that the Act permits, in 
violation of fundamental constitutional rights, the adjudi¬ 
cation and commitment of a person, in this case the appel¬ 
lant, solely on the basis of conclusions developed by psychi¬ 
atrists as the result of examination, rather than on the 
basis of a hearing before an impartial tribunal. (Br. 15, 
27). This argument will not bear close serutinv. 

It is readily conceded that in a proceeding such as the 
one now under attack, the opportunity for a hearing is an 
indispensable element of due process of law. Swe Barr// v. 


In re Moulton, 96 X. II. 370, 77 A. 2d 26 (1950). The sexual psychopath act 
of each of the above named States is reproduced in full in the Government’s 
Appendix B, infra, in order to provide a basis of comparison with the Act of 
the District of Columbia. 
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Hall, 68 App. D.C. 350, 353-4, 98 F. 2d 222, 225-6 (193S). 
Such an opportunity is afforded by the Sexual Psycho¬ 
path Act in explicit and unambiguous language. Section 
22-3507 thereof provides, insofar as is pertinent to this 
case, that if tlie psychiatrists appointed by the court to ex¬ 
amine an individual conclude that he is a sexual psycho¬ 
path, ‘‘then the court shall conduct a hearing ... to de¬ 
termine whether the patient is a sexual psychopath.” 
Again, section 22-3508 states that “Upon the evidence in¬ 
troduced at a hearing held for that purpose, the court shall 
determine whether or not the patient is a sexual psycho¬ 
path.” This section further provides that the hearing 
shall be conducted before a jury, if the patient so demands. 
The statutory provision for a hearing, and representation 
therein by counsel, necessarily assumes that the patient has 
the right to test the basis of the subject matter of the in¬ 
quiry, by cross-examination of the witnesses, including the 
right of confrontation of the phychiatrists, as well as the 
right to offer evidence and produce witnesses on the pa¬ 
tient’s behalf which may affect the conclusion of the court 
upon facts of record, should he desire to avail himself of 
that right. Cf. In re Tate, 63 F. Supp. 961 (D.C. D.C. 1946), 
afif’d sub nom. Fleming v. Tate, 81 U. S. App. D.C. 205, 156 
F. 2d 848 (1946). Thus, it is clear that the Act provides 
for a judicial examination with an opportunity to the pa¬ 
tient to he heard which fully safeguards the rights con¬ 
tained in the concept of due process of law. Minnesota ex 
rel. Pearson v. Probate Court . 309 U. S. 270, 60 Sup. Cfc 
523, 84 L. Ed. 744 (1940); Kem merer v. Benson. 165 F. 2d 
702 (6th Cir. 1948), cert, denied. 334 17. S. 849, 68 Sup. Ct. 
1500, 92 L. Ed. 1772; Boivan v. People, 147 F. 2d 138 (6th 
Cir. 1945); Malone v. Orerholser, 93 F. Supp. 647 (D.C. 
D.C. 1950); In re Keddg. 105 Calif. App. 2d 215, 233 P. 2d 
159 (1951) ; People v. Chapman, 301 Mich. 5S4. 4 NAY. 2d 
18 (1942); State ex rel. Srceezer v. Green, 360 Mo. 1249, 
232 SAY. 2d 897 (1950). Moreover, the record before this 
Court discloses without question that the appellant was ac¬ 
corded a hearing the court below (App. A. 8). 

It cannot be successfully argued, as the appellant has in- 





20 


timated (Br. 27), that the statutory requirement of a pre- 
hearing psychiatric examination and report thereon to the 
District Court in any way encroaches upon or supplants 
an individual's right to a hearing which meets the re¬ 
quirement's of due process. The report merely serves the 
limited purpose of informing the court as to the propriety 
of conducting a hearing, as requested by the United States 
Attorney, to consider the mental status of the person al¬ 
leged to be a sexual psychopath. D. C. Code (1951) 
§ 22-3507. The ultimate determination as to whether or 
not an individual is a sexual psychopath rests, by specific 
statutory direction, with the court or jury “upon the evi¬ 
dence introduced at a hearing for that purpose.” D. C. 
Code (1951) §22-3508. The provision for a pre-hearing 
examination and report by court-appointed psychiatrists is 
to be found in all of the sexual psychopath laws,- 4 and has 
been uniformly sustained as valid legislation. Minnesota 
ex ret. Pearson v. Probate Court . supra; People v. Chap¬ 
man, supra; State ex ret. Siveezer v. Green, supra. 

Likewise, the appellant ’*> veiled suggestion that the Act, 
by failing to exclude expert testimony relative to the 
mental condition of a person alleged to be a sexual psycho¬ 
path, in some manner deprives one of his liberty without 
due process of law, is utterly devoid of merit. It is clearly 
the law that an expert in mental abnormalities may testify 
to his opinion concerning an individual’s mental capacity, 
when that question is in is-sue, basing such opinion either 
upon personal examination or upon evidence introduced on 
the question of mental disease in the judicial proceeding. 
Holloway v. United States, SO U. S. App. D.C. 3, 148 F. 2d 
665 (1945), cert, denied, 334 U. S. 852, 68 Sup. Ct. Io07, 92 
L. Ed. 1774; Shaffer v. United States. 24 App. D.C. 417 
(1904); See Weihofen, Insanity as a Defense in Criminal 
Law. pp. 201-210 (1933). Indeed, it has been said that 
where a court sits to determine the mental capacity of an 
individual, “it is—or should be—assisted by administrative 
officers and experts appropriate to such a court and to such 

24 Sec e.p., the statutes set forth in the Government’s Appendix B, infra, 
pp. 45-71. 
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a determination.” Overholser v. Treibly, 79 U. S. App. 
D.C .389, 392, 147 F. 2d 705, 708 (1945), cert, denied , 326 
U. S. 730, 66 Sup. Ct. 38, 90 L. Ed. 434. (Emphasis sup¬ 
plied) 

B. Provision for Commilmeni of an Individual Under Ihe Act Upon a 
Finding That He Is Presently Irresponsible With Respect to Sex¬ 
ual Matters, and Thus Constitutes. Unless Controlled, a Serious 
Menace to Society Is Not So Vague or Indefinite as to Render Act 
Void. 

The appellant contends that the Act authorizes the segre¬ 
gation of individuals from society on the basis of conjec¬ 
ture, speculation, and opinion that they may at some fu¬ 
ture time, if permitted to remain at large, engage in so¬ 
cially harmful activity. This allegedly vague and uncer¬ 
tain basis of commitment, the appellant insists, renders the 
act invalid as violative of the due process clause of the 
Fifth Amendment (Br. 27). 

"While it is certainly a purpose of the Act to proscribe 
the movement of sexual aberrants who come within the 
meaning of its provisions, the appellant's contention that 
such proscription is predicated upon conjecture or specula¬ 
tion as to what an individual may do in the future is wholly 
inaccurate. On the contrary, commitment under the Act is 
justified only on the basis of a finding of the existence of a 
contemporaneous sexual psychopathic condition, which 
condition is evidenced by (1) a history of repeated acts of 
sexual misconduct, and (2) a present inability to control 
one’s sexual impulses, as the result of which (3) there re¬ 
sides in the individual concerned a predisposition to com¬ 
mit sex offenses, thus creating a menace to the health and 
security to others. D. C. Code (1951 § 22-3503(1), 3508. 

The Supreme Court of Minnesota, in holding the Psycho¬ 
pathic Personality Act of that State constitutional, State 
ex Rel. Pearson v. Probate Court, 205 Minn. 545, 287 XAV. 
297 (1939), construed the statutory definition 23 of the term 
“psychopathic personality” contained therein to mean: 

25 “The term ‘psychopathic personality,’. . . means the existence in any 
person of such conditions of emotional instability, or impulsiveness of behavior, 
or lack of customary standards of good judgment, or failure to appreciate 
the consequences of his acts, or a combination of any such conditions, as to 
render such person irresponible for his conduct with respect to sexual matters 
and thereby dangerous to other persons.” Minn. Stat. Ann. $526.09 (1946). 
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. . . those persons who, by a habitual course of mis¬ 
conduct in sexual matters, have evidenced an utter lack 
of power to control their sexual impulses and who, as 
a result, are likely to attack or otherwise inflict injury, 
loss, pain or other evil on the objects of their uncon¬ 
trolled and uncontrollable desire. 

In defining the term “-sexual psychopath", for purposes 
of the District of Columbia Act, the Congress adopted, sub¬ 
stantially verbatim, the above quoted language of the Min¬ 
nesota court.-'’’ This terminology was specifically consid¬ 
ered and approved by the Supreme Court of the United 
States in Minnesota ex rel. Pearson v. Probate Court, 309 
V. S. 270, 274. 60 Sup. Ct. 523, 525, 84 L. Ed. 744, 749 
(1940), as follows: 

This construction of the [Minnesota] -statute de¬ 
stroys the contention that it is too vague and indefinite 
to constitute valid legislation. There must be proof 
of a “habitual course of misconduct in sexual mat¬ 
ters" on the part of the persons against whom a pro¬ 
ceeding under the statute is directed, which has shown 
“an utter lack of power to control their -sexual im¬ 
pulses," and hence that they “are likely to attack or 
otherwise inflict injury, loss, pain or other evil on the 
objects of their uncontrolled and uncontrollable de¬ 
sire." These undcrlging conditions, calling for evi¬ 
dence of past conduct pointing to probable conse¬ 
quences are as susceptible of proof as many of the 
criteria constantly applied in prosecutions for crime. 
Nash v. United States, 229 U. S. 373, 377; Fox v. 
Washington. 236 U. S. 273, 277, 278; Omaechevarria v. 
Idaho. 246 U. S. 343, 348; United States v. Wurzbach, 
280 U. S. 396, 399. Appellant’s criticisms are drawn 
from his interpretation of the statute and find no war¬ 
rant in the statute as the state court has construed it. 
(Emphasis supplied) 

2 <*. < ‘ The term 1 sexual psychopath ’ means a person, not insane, who by a 
course of repeated misconduct in sexual matters has evidenced such lack of 
power to control his sexual impulses as to be dangerous to other persons because 
he is likely to attack or otherwise inflict injury, loss, pain, or other evil on the 
objects of his desire.” D. C. Code (1931) $ 22-3503(1). 
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We submit that the above definitive pronouncement of 
the Supreme Court effectively dissipates, and stands as a 
bulwark against, the contention that the language here 
under attack is so vague and indefinite as to render the Act 
void. 

C. The Appellant Has Not Been Denied the Right to a Speedy Trial 

Within the Intendment of the Sixth Amendment to the Constitu¬ 
tion. In Any Case, the Question Is Not. Properly Before This 
Court. 

On July 31, 1950, an indictment was filed against the ap¬ 
pellant, charging him with having taken immoral, improper, 
and indecent liberties with a female child, and with having 
committed an act of sodomy with the same child (Rec. 
134). Before commencement of the prosecution under the 
indictment, the sexual psychopath proceeding now under 
attack was instituted (App. A. 1). In accordance with 

D. C. Code (1951) §22-3510, therefore, the criminal action 
was stayed, and continues to remain in suspense, pursuant 
to subsection (3) of the latter section, until such time as the 
appellant has sufficiently recovered from his abnormal men¬ 
tal condition. When such recovery is achieved, the Super¬ 
intendent of St. Elizabeths Hospital will be required to re¬ 
turn the appellant to the court. D. C. Code (1951) §22- 
3509. 

The appellant contends that the Government, by failing 
to take any action with respect to the criminal case against 
him, now pending more than two years, is effectively depriv¬ 
ing him of his constitutional right to a “speedy trial.” (Br. 

20 ). 

It has long been the law that an individual should not be 
tried for a criminal offense while suffering from a mental 
disorder. See Moss v. Hunter , 167 F. 2d 683 (10th Cir. 
1948) cert . denied, 334 U. S. 860, 68 Sup. Ct. 1519, 92 L. Ed. 
1780; Ashley v. Pescor, 147 F. 2d 318 (8th Cir. 1945); United 
States v. Gun-delfinger, 98 F. Supp. 630 (I). C. W. D. Pa. 
1951); People v. Sims, 3S2 Ill. 472, 47 XE 2d 703 (1943). 
This salutary legal maxim has been incorporated into the 
statutes dealing with mental incompetents in the District 
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of Columbia, and in virtually every other jurisdiction in the 
United States. See Weihofen, Insanity as a Defense in 
Criminal Law , 346-S (1933). Thus, D. C. Code (1951) § 
24-301 provides, insofar as is pertinent to this case, that: 

. . . whenever a person is indicted . . . for an offense 
. . . and before trial ... it shall appear to the court, 
from prima facie evidence submitted to the court . . . 
that the accused is then of unsound mind, the court 
may order the accused committed to the Gallinger 
Municipal Hospital... for examination and observation 
by the psychiatric staff of said hospital. If after exam¬ 
ination and observation, the said psychiatric staff shall 
report that in their opinion the accused is insane, the 
court may cause a jury to be impaneled ... to inquire 
into the sanity of the accused, and said inquiry shall 
be conducted in the presence and under the direction of 
the court. If the jury shall find the accused to be then 
insane . .. the court may certify the fact to the Federal 
Security Administrator, who may order such person 
to be confined in the hospital for the insane . . . 

Confinement to a mental institution as provided above, 
however, does not terminate the criminal action. On the 
contrary, such action is merely suspended until restoration 
of sanity, as indicated by D. C. Code (1951) § 24-303: 

When any person confined in the hospital for the 
insane, charged with crime and subject to be tried there¬ 
for or undergoing sentence therefor, shall be restored 
to sanity the superintendent of the hospital shall give 
notice thereof to the justice holding the criminal court 
and deliver him to the court according to its proper 
precept. 

The above-quoted provisions have been fully and deliber¬ 
ately incorporated into the Sexual Psychopath Act, D. C. 
Code (1951) § 22-3508, 22-3509,- T and also appear in seven 
of the twelve remaining sexual psychopathic acts in effect 

27 Sec H. Kept. No. 1787, p. 4, 80th Cong., 2d Sess. (194S). 
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in the United States.-* Moreover, the acts containing such 
provisions have been upheld as constitutional on every oc¬ 
casion in which the question has arisen.* 0 

This Court, in llaislip v. United States, 76 U. S. App. 
D. O. 91, 92, 129 F. 2d 53, 54 (1942), construed sections 
24-301 and 303, set forth above, as follows: 

. . . The sole effect of these sections is, in a proper 
case, to suspend the criminal proceedings during the 
period of insanity. The jurisdiction of the court con¬ 
tinues, and when sanity is restored the case may pro¬ 
ceed as if the interregnum had not occurred.™ (Cita¬ 
tion omitted, emphasis supplied). 

We submit that the above reasoning, employed with re¬ 
spect to the statute dealing with insane criminals generally, 
applies with equal force to the corresponding sections of the 
statute dealing with a specific type of mental abnormality, 
i.e. sexual psychopathy. The Sexual Psychopath Acts have 
been consistently held to be but an appropriate enlargement 
of the existing law relative to the commitment of mentallv 
disordered persons. E.g., Malone v. Overholser, 93 F. Supp. 
647 (1). C. D. C. 1950); People v. Sims, supra; People v. 
Chapman. 301 Mich. 584, 4 X. W. 2d 18 (1942); State ex rel. 
Sn eezer v. Green , 360 Mo. 1249, 232 S. W. 2d 897 (1950); 
In re Moulton, 96 N. IT. 370, 77 A. 2d 26 (1950). In this 
case, then, the period of time which has elapsed since the 
appellant’s indictment constitutes, in legal contemplation, 
not a delay, but merely a state of animated suspension re¬ 
sulting from his commitment as a mental incompetent. 
There being no legal delay so long as this suspension eon- 

-* California. Illinois, Michigan, Minnesota, Ohio. Vermont, Wisconsin. See 
Appendix B, infra. 

-*•' Minnesota ex rel. Pearson v. Probate Court. 309 U. S. 270, 60 Sup. Ct. 
f>23. S4 L. Ed. 477 (1040"). affirming 205 Minn. 545, 2S7 X. W. 297; In re 
Ke<U!y, 105 C. A. 2d 215, 233 P. 2d 159 (1951); People v. Sims, 3S2 Ill. 472, 
47 N". E. 2d 703 (1943) ; State ex rel. Sweezcr v. Green, 360 Mo. 1249. 232 
S. W. 2d 897 (1950). 

so D. C. Code (1951) § 22-3510, providing for stay of criminal action until 
conclusion of the sexual psychopath proceedings by dismissal or withdrawal of 
statement filed against alleged psychopath, or bv discharge from hospital, 
appears to be nothing more than a codification of the above-quoted language 
of this Court. 
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tinues, it follows that the appellant is not being denied a 
‘•speedy trial” within the meaning of the Sixth Amendment. 

Assuming, arguendo, that the stay of the criminal action 
in this case has deprived the appellant of his constitutional 
right to a speedy trial, we submit that the question is not 
properly raised by way of a habeas corpus proceeding. 

The appellant does not argue that he would be entitled 
to release from confinement, should it be determined that 
his right to a speedy trial has been circumscribed. Rather, 
he seeks a ruling which will require the trial court to pro¬ 
ceed immediately to a determination of the criminal action 
now pending against him.'" 1 The writ of habeas corpus is 
not available to the appellant under these circumstances. 

The function of the writ of habeas corpus is to provide 
a petitioner the means of obtaining his immediate release 
when illegally restrained of his liberty, and not to secure, 
as the appellant attempts to do, a judicial determination 
with respect to a question which, even if resolved favorably 
to him could not effect a discharge from custody. Council 
v. Clem mer. 83 U. S. App. D. C. 42, 165, F. 2d 249 (1948) 
(rov’d on other grounds) ; Pope v. Huff , 73 App. D. C. 170 
117 F. 2d 779 (1941), cert, denied. 314 V. S. 669, 62 Sup. Ct. 
134, 36 L. hid. 535: Fonder v. Hunter , 164 F. 2d 668 (10th 
Oir. 1947, cert, denied. 333 F. S. 868, 68 Sup. Ct. 7S5, 92 L-. 
Ed. 1146. 

Xor may the writ of habeas corpus be availed of when the 
law has provided another remedy for overcoming alleged 


m In his closing argument in the habeas carpus proceeding before the 
District Court, counsel for the appellant stated the latter’s position in this 
connection as follows: 

. . . T think the [appellant] should not be released to go out in the world, 
but be returned by the superintendent of the hospital to the Court and 
then proceed ... so that such offenses, if any, as he has committed would 
be appropriately the subject of determination and the prescribed punish¬ 
ment applied. 


T think this point would bo disposed of if the Government today tried 
the man and convicted him and then suspended the conviction and pro¬ 
ceeded to such steps as may be in order. I feel that the man should 
have the opportunity at least for a speedy trial or the Government should 
drop the criminal case. I think the Government has the power and it is 
up to the Government to move and not just leave the thing pending for 
months. (App. A. 2S). 
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injury. United States ex rel. Nicholson v. Dillard, 102 F. 
2d 94 (4tli Oil*. 1939); Grier v. Ken-nun, 64 F. 2d 605, 608 
(Stli Cir. 1933); Walton v. Hiatt, 50 F. Supp. 690 (D. C. 
M. 1). Pa. 1943). The law has provided a well-defined 
remedy to a person under indictment who believes, as ap¬ 
parently does the appellant, that the trial of his case has 
been inordinatelv delayed. First, a demand for trial must 
be made upon the court in which the indictment is pending; 32 
and, second, if such demand is refused, application may be 
made to the appellate courts for a writ in the nature of a 
writ of mandamus to compel trial. Fonder v. Ilnnter, 164 
F. 2d 668 (10th Cir. 1947); Shepherd v. United States, 163 
F. 2d 974 (8th Cir. 1947); Daniels v. United States, 17 F. 
2d 339 (9th Cir. 1927); Frankel v. Woodrough, 7 F. 2d 796 
(8th Cir. 1925). 


D. The Appellant Is Without Standing to Challenge the Constitution¬ 
ality of Section 22-3509 of the Sexual Psychopath Act. 

The appellant has contended that Section 22-3509 of the 
Act, in authorizing the release from confinement of a patient 
only “when the Superintendent of Saint Elizabeths Hos¬ 
pital finds that lie has sufficiently recovered so as not to be 
dangerous to other persons’’, fails to establish an adequate 
standard for the ascertainment of restoration of mental 
equilibrium. From this premise appellant argues that Sec¬ 
tion 22-3509 violates the due process clause of the Fifth 
Amendment and is, therefore, void. (Br. 25-26.) 

This contention was neither advanced in the appellant’s 
petition for a writ of habeas corpus, nor argued by counsel 
at the time of hearing thereon. Consequently it is not the 
proper subject of consideration on appeal to this Court. 
Keyes v. Madsen. 86 F. S. App. D. C. 24,179 F. 2d 40 (1949) 
cert, denied, 339 U. S. 928, 70 Sup. Ct. 628, 94 L. Ed. 1349; 
Crockett v. Johnston, 109 F. 2d 444 (9th Cir. 1940) cert, 
denied. 310 IT. S. 626. 60 Sup. Ct. 975, 84 L. Ed. 1397; Dea 
Ilong v. Nagle, 300 Fed. 727 (9th Cir. 1924); Libb eg-Owens- 
Ford Glass Co. v. Sglrania Industrial Corp., 154 F. 2d 814 


The appellant does not allege, nor does the record show, that he has 
ever requested the District Court to proceed to trial on the indictment against 
him. 
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(2d Cir. 1946); Patent <!’ Licensing Carp. v. Olsen, 188 F. 2d 
322 (2d Cir. 1951). 

In any event, the contention is without merit. The pro¬ 
cedure governing the discharge of sexual psychopaths from 
confinement upon mental recovery is precisely identical to, 
and constitutes an embodiment of, the procedure prescribed 
for the release of insane criminals as contained in I). C. Code 
(1951) sj 24-303. The argument that the latter statutory 
provision violates the due process clause of the Fifth 
Amendment, by failing to provide an adequate means for 
release from confinement, was rejected by this Court in 
Wagner v. White, 3S App. D. C. 554 (1912) at p. 558, in these 
terms: 

. . . The provision that the superintendent shall certify 
to the restoration of the sanity of the prisoner, and 
that he may then be brought before the court for sen¬ 
tence, is founded in the presumption that the superin¬ 
tendent will perform the duties of his office fairly and 
properly, and is a reasonable one. But, assuming that, 
in instances, the officer might not perform his duty, 
and might not certify to the restoration of the prison¬ 
er’s sanity, it does not follow that the situation is with¬ 
out remedy. ... If the court should be advised that the 
prisoner, committed to the hospital to remain while 
insane, had been restored to sanity, and that the officer 
in charge had failed to certify to the fact, we are not 
prepared to say that it might not cause the prisoner to 
be produced and judicial inquiry made to ascertain the 
fact; nor, if found to be restored to sanity, it might not 
proceed to sentence him in accordance with the ver¬ 
dict. .. . But we find in [the statute] nothing that pre¬ 
cludes the right of the prisoner to have a judicial 
inquiry made into the fact of restoration to sanity. If 
the prisoner’s friends have reason to believe that he has 
been restored to sanity, and is therefore no longer sub¬ 
ject to restraint and treatment in the hospital for the 
insane, they would be entitled to a writ of habeas cor¬ 
pus to compel his production before a court where due 
inquiry could be had. 
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E. The Contention of Appellant That the Constitution Does Not Per¬ 
mit Congress to Provide by Legislation for the Care, Treatment 
and Rehabilitation of Sexual Psychopaths Is Not Properly Before 
This Court. 

The appellant testified in the habeas corpus proceeding 
that since his confinement in St. Elizabeths Hospital he has 
been subjected to various examinations and treatments, 
(App. A. 13, 14, 17), all presumably designed to effect a 
mental rehabilitation as contemplated by D. C. Code (1951) 

$ 22-3509. He has taken the novel position, in his brief, that 
there is no constitutional authority under which Congress 
may prescribe for treatment of persons found to be sexual 
psychopaths within the District of Columbia (Br. 20). 
He has neglected, however, to either set forth such conten¬ 
tion in his petition for writ of habeas corpus or to argue 
same before the District Court. The contention is, there¬ 
fore, improperly before this Court. Curtis v. Hives, 75 
U. S. App. D. C. 66, 123 F. 2d 936 (1941); Craig v. Hinder, 
167 F. 2d 721 (10th Cir. 1948); Crockett v. Johnston, supra. 

As to the merits of the contention, suffice it to say that 
under the provisions of Art. 1, § 8, cl. 17, of the Constitu¬ 
tion, Congress has been given the power to enact legislation 
affecting the public peace, morals, safety, health and com¬ 
fort within the confines of the District of Columbia. Fur¬ 
ther, it has been consistently held that this Congressional 
power to legislate in the interest of the public welfare for 
the people of the District is coextensive with and identical 
to the police power possessed by each of the State govern¬ 
ments. As this Court has said in Frend v. United States, 
69 App. D. C. 281, 100 F. 2d 691 (193S), cert, denied, 306 
U. S. 640, 59 Sup. Ct. 488, 83 L. Ed. 1040: 

The Congress under the provisions of Art 1, sec. 8, 
cl. 17, of the Constitution, . . . has the power of exclu¬ 
sive legislation in all cases over the District of Colum¬ 
bia, and this power, as the Supreme Court has said, 
means that, as to the District, Congress possesses not 
only the power which belongs to it in respect to terri¬ 
tory within a State but the power of the State as well. 
Keller v. Potomac Electric Power Co., 261 IT. S. 428, 
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442, 43 Slip. Ct. 445, 67 L. Ed. 731... [p. 2S4] Congress, 
as we have seen has here not only the power to define 
and punish offenses against the law of nations, but also 
all the police power of a State in relation to the District 
of Columbia . . . (Emphasis supplied) 


See also La Forrest v. Board of Commissioners of Dis¬ 
trict of Columbia , 67 App. I). C. 306, 92 F. 2d 547 (1937), 
cert, denied. 302 U. S. 760, 58 Sup. Ct. 367, 82 L. Ed. 5SS; 
Moses v. United States . 16 App. 1). C. 433 (1900): Lans- 
burgh v. District of Columbia . 11 App. D. C. 521 (1897). 

There is authority and precedent in abundance to sustain 
the proposition that persons dangerous to the public safety 
may be deprived of their freedom so long as the danger ex¬ 
ists. Thus, State legislation sanctioning compulsory vac¬ 
cination. Jacobson v. Massachusetts , 197 U. 8. 11, 25 Sup. 
Ct. 358, 49 L. Ed. 643 (1904), quarantine regulations, Com- 
pagnie Francaise de Xarigation a Vapour v. Louisiana 
State Board of Health. 186 U. S. 380, 22 Sup. Ct. 811, 46 L. 
Ed. 1209 (1900), and sterilization of the feebleminded, Buck 
v. Bell. 274 IT. S. 200, 47 Sup. Ct. 584, 71 L. Ed. (1927), has 
been upheld as being within tlie legitimate exercise of police 
power. The late Justice Holmes, in commenting upon the 
validity of the Virginia sterilization law, indicated the 
scope of the power of the State to guard against potential 
anti-social behavior, as follows: 33 


We have seen more than once that the public welfare 
may call upon the best citizens for their lives. It would 
be strange if it could not call upon those who already 
sap the strength of the State for these lesser sacrifices, 
often not felt to be such by those concerned, in order to 
prevent our being swamped with incompetence . . . The 
principle that sustains compulsory vaccination is broad 
enough to cover cutting the Fallopian tubes. 


By the same token, we submit that the principle which 
sustains the severance of the Fallopian tubes also sustains 
the immobilization and treatment of the sex degenerate. 


Buck V. Bell, 274 TJ. S. 200 at 207. 
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III 

The Appellant Was Accorded in the Sexual Psychopath Pro¬ 
ceeding Full Protection of All Constitutional Rights and 
Privileges to Which He Was Entitled. 

A. Proceedings Held in Accordance With the Provisions of the Sexual 
Psychopath Act Are Civil, as Distinguished from Criminal, in 
Character. It Follows, Therefore, That the Constitutional Provi¬ 
sions Relating Exclusively to Criminal Actions Have No Applica¬ 
tion in Such Proceedings. 

The appellant contends that his confinement in St. Eliza¬ 
beths Hospital pursuant to an order of the District Court, 
is invalid, said confinement having been accomplished by 
means of a proceeding conducted in such manner as to de¬ 
prive him of certain constitutional rights. Thus, the appel¬ 
lant argues that (1) although he is being held in confinement 
for an infamous crime, viz., sexual psychopathy, no indict¬ 
ment therefor has ever been filed against him, as required 
by the Fifth Amendment; (2) he was required to submit to 
examination by psychiatrists, and was thus compelled to be 
a witness against himself in violation of the Fifth Amend¬ 
ment ; (3) he was not confronted with witnesses against him, 
contrary to the requirement of the Sixth Amendment; and 
(4) in view of the fact that his commitment to St. Elizabeths 
Hospital was based on the same offenses of which he is 
charged in the indictment pending against him, he has been 
“exposed” to double jeopardy, in contravention of the 
Fifth Amendment. (Br. 19-21). 

Counsel for the appellant has readily conceded that 
whether or not the above-enumerated assignments of error 
can be sustained depends entirely upon the validity of the 
questionable premise on which they are founded, i.e.. that 
the Sexual Psychopath Act is a penal law (App. A. 27, 30). 

The argument that the sexual psychopath acts, of which 
the District of Columbia Act is representative, contemplate 
a criminal proceeding thereunder has been raised, insofar 
as we are able to ascertain, in every reported case in which 
the validity of this type of statute has been under attack. 
The argument has been rejected by the courts with mono- 
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tonous regularity. 34 Perhaps the most comprehensive 
expression of judicial opinion with respect to the nature, 
function and objectives of sexual psychopath legislation has 
been provided by the Supreme Court of Missouri, in State 
ex ret, Sweezer v. Green, 360 Mo. 1249, 232 S. \Y. 2d 897 
(1950) at 900: 


Is the inquiry and proceeding provided by the Act 35 
civil or criminal in character? As to that we can reach 
but one conclusion. Ordinarily a criminal proceeding is 
some step taken before a court against some person or 
persons charged with a violation of the criminal law. 
The purpose of a criminal proceeding is to punish. 
But this Act is but a civil inquiry to determine a status. 
It is curative and remedial in nature instead of puni¬ 
tive. One of its purposes is the treatment and cure of a 
present and existing mental disorder. It recognizes and 
classifies a criminal sexual psychopath as one suffer¬ 
ing from “a mental disorder * * * with criminal pro¬ 
pensities to the commission of sex offenses.” The public 
policy of the State (as expressed in this Act) is to treat 
and cure such persons, not to punish them. Under the 
Act sex deviators are merely made subject to restraint 
and treatment because of their condition and their acts. 
One of the evident purposes of the enactment is to pre¬ 
vent persons suffering from this mental disorder, 
though “not insane or feebleminded'*, from being pun¬ 
ished for crimes they commit during the period of this 
mental ailment. In character the Act is not unlike 
statutes which provide for a civil inquiry into the sanity 
of a person. In principle and application it is not 
unlike our Juvenile statutes wherein certain minors, 
when charged with crime, are made a class apart and 
certain remedial substitutive procedures are provided 
for in lieu of their being prosecuted under the criminal 


M See Footnote 23. supra; Kemmerer V. Benson, 163 F. 2d 70.3 (6th Cir. 
lfl.tS): Jioican v. Tropic, 147 F. 2d 13S (6th Oir. 1043); Malone v. Overholser, 
93 F. Snpp. 647 (D. C. D. C. 1930) : People v. Iledlieh, 402 Til. 270, S3 X. F. 
2d 736 (1949) ; In re Kemmerer, 309 Mich. 313. 13 X. W. 2d 652 (1944). 

s*. For provisions of Sexual Psychopath Act of Missouri, sec Appendix R, p. 
59, infra. 









laws. One purpose of the Act is to protect, treat and 
cure, and the State here is concerning itself with the 
future well being and return to normal living of a per¬ 
son so charged. Proceedings under the Act have none 
of the elements of a criminal proceeding. It is our 
conclusion that the Act is not criminal in character. 

'We think the above reasoning, and the uniform accept¬ 
ance thereof, see e.g., Malone v. Ovcrholser . 9:1 F. Supp. 647 
(D.O.D.C. 1950); People v. Redlicli, 402 Ill. 270, 83 X. E. 2d 
736 (1949); In re Moulton, 96 X. H. 370, 77 A. 2d 26 (1950), 
applies with equal vigor to the District of Columbia Act. 
Consequently, a person, the appellant in this case, subjected 
to a sexual psychopath proceeding, and committed as a re¬ 
sult of the determination made therein, is not entitled to 
invoke the protection of those constitutional provisions 
which relate solely to criminal prosecutions. 

It follows, therefore, that the appellant was without right 
to be met by indictment of a grand jury in this instance, such 
right being applicable only to criminal proceedings. 30 Like¬ 
wise, the plea of double jeopardy applies only to criminal 
prosecutions. 37 Cf., United States ex ret. Marcus v. Hess, 
317 U. S. 537, 548-552, 63 Sup. Ct. 379, 87 L. Ed. 45S 
(1943); In re Keddy, supra. We point out, parenthetically, 
that under any view of the proceeding, the issue of former 
jeopardy has been improvidently raised. Former jeopardy, 
bv its verv nature, is a matter of defense against further 
prosecution for the same offense, to be pleaded upon the 
initiation of a second criminal proceeding, and not, as the 
appellant has done here, in anticipation thereof. See Henry 
v. Henkel, 235 U. S. 219, 229. Again, the right to be con¬ 
fronted with witnesses has no application to civil proceed¬ 
ings.'^ Helvering v. Mitchell, 303 IT. S. 391, 58 Sup. Ct. 630, 
82 L. Ed. 917: Burgess v. King, 130 F. 2d 761 (8th Cir. 

* ‘ No person shall be held to answer for a capital or othcnci.sc infamous 
crime , unless on a presentment or indictment, of a Grand Jury, ...” U. S. 
Const. Amend. V. 

3"“. . . nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb; ...” U. S.. Const. Amend. V. 

3s“I n all criminal prosecutions, the accused shall enjoy the right ... to be 
confronted with the witnesses against him; ...” U. S. Const. Amend. VI. 
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1942). In any event, the appellant’s contention in this 
respect is not well-taken. He merely alleges that the psy¬ 
chiatrists based their findings of sexual psychopathy as to 
him on information obtained, in part at least, from persons 
other than himself; that he was not afforded the right to be 
present during the interrogation of these unnamed persons; 
and that the psychiatrists, when called as witnesses in the 
sexual psychopathy proceeding, gave testimony relative to 
the information so obtained. (Br. 19). It seems obvious 
that the appellant has misconceived the nature and scope of 
tiie right of confrontation. Such right simply means that 
an accused is entitled to attend his trial, to hear witnesses 
against him testify, and to be provided with an opportunity 
of cross-examination. Curtis v. Hires . 75 U. S. App. D. C. 
66, 123 F. 2d 936 (1941), citing Dowdell v. United States, 
221 L . S. 325, 31 Sup. Ct. 590, 55 L. Ed. 753 (1911) and 
Mattox v. United States. 156 Y. S. 237, 15 Sup. Ct. 337, 39 
L. Ed. 40!) (1895). There is no contention that the appel¬ 
lant, or his counsel, were at any time absent from the sexual 
psychopath proceeding, or that the opportunity to hear and 
examine the witnesses there called was not afforded him. 
Hence, the right of confrontation, assuming its availability 
in this instance, was not violated. Moreover, the allegation 
that the psychiatrists’ testimony in this proceeding con¬ 
sisted, in part, of evidence furnished them by persons other 
than the appellant, is a matter which should have been 
raised, hut was not, first, in the District Court, and then by 
an appeal. Such testimony was objectionable, if at all, as 
hearsay. Habeas corpus may not be employed to correct 
errors in the admission of evidence. Smith v. United States, 
SS U. S. App. T). C. 80, 187 F. 2d 192 (1951) cert, denied, 
341 r. S. 927, 71 Sup. Ct. 792, 95 L. Ed. 1358; Fowler v. 
Gill. 81 C. S. App. D. C. 167. 156 F. 2d 565 (1946) cert, 
denied. 329 I’. S. 685, 67 Sup. Ct. 352, 91 L. Ed. 677; Curtis 
v. Hives, supra. 

5Ve think the appellant’s allegation that he was compelled 
to submit to psychiatric examination and thus was deprived 
of his constitutional privilege against self-incrimination, is, 
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on the basis of the record before tbe Court, utterly without 
foundation in fact or in law. 

It should be noted at the outset that, except for the un¬ 
supported statements made by the appellant in his petition, 
there is not a shred of evidence in the record to support this 
contention, or for that matter, any of the contentions raised 
herein which rest on a factual base. This fact, in and of 
itself, clearly justified the District Court in discharging the 
writ. In a habeas corpus proceeding tbe petitioner carries 
tbe burden of establishing, by a preponderance of the evi¬ 
dence, his right to release from confinement. E.g., Ex parte 
Hull. 312 U. S. 546, 61 Sup. Ct. 640, 85 L. Ed. 1034 (1941); 
Dorset/ v. Gill SO U. S. App. D. C. 9, 148 F. 2d 857 (1945); 
Bostic v. Rices , 71 App. D. C. 2, 107 F. 2d 649 (1940), cert, 
denied. 309 U. S. 664, 60 Sup. Ct. 593, 84 L. Ed. 1011. See 
Hatch v. Olson. 326 U. S. 271, 279, 66 Sup. Ct. 116, 120, 90 
L. Ed. 61 (1945); Cochran v. Kansas. 316 U. S. 255, 256, 62 
Sup. Ct. 1068, 1069, 86 I,. Ed. 1453 (1942). A petitioner who 
contests the validity of the proceedings by which he was 
committed must “show precisely the alleged illegality of the 
restraint, by stating the pertinent facts, attaching exhibits 
or incorporating the record in such manner as to make 
possible an intelligent judgment upon the question; [tbe 
petition] should state by what authority respondent pur¬ 
ports to detain him, and if that authority is a warrant of 
commitment, a copy of it— together with a transcript of the 
record (or its essential parts) in the proceeding which re¬ 
sulted in the commit went or the validity of which is chal¬ 
lenged should he attached or set out in the petition." 
Dorsey v. Gill, supra at 9, 148 F. 2d 857 at 868. (Citations 
omitted, emphasis supplied). 

See also Strong v. Huff. 80 U. S. App. D. C. 89, 148 F. 
2d 692 (1945). 

The appellant here has not seen fit to make the transcript 
of the sexual psychopath proceeding, the validity of which 
be challenges, a part of the record in the habeas corpus 
proceeding. Consequently, it does not constitute a part of 
tbe record on appeal. Under these circumstances, we sub¬ 
mit it would be, not only improper, but impossible to inquire 
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whether the appellant was denied his privilege against self- 
incriinination. Cf., Ex parte Hull . supra at 551, 61 Sup. Ct. 
640, (542, 85 L. Kd. 1034. 

The contention with respect to self-incrimination, aside 
from the above-noted fatal defect, is without merit for other 
reasons. The appellant appears to argue that, under the 
doctrine of Couuscluian v. II ileheoeh. 142 U. S. 547, 12 Sup. 
Ct. 105, 35 L. Kd. 1110 (1892). he was not required, and 
should not have been compelled, to answer a uij questions 
propounded to him by the examining psychiatrists. While 
the Government concedes, for purposes of this argument, 
that at the time of examination the appellant was entitled 
to exercise his privilege against disclosing information 
which would have ineriminaied him, or tended to do so, 
although it has been held otherwise in a proceeding such 
as the one under question, I'eople v. Chapman , 301 Mich. 
584, 4 X. W. 2d 18: but see I)i re Moulton . 96 X'. H. 370, 77 
A. 2d 26, it is perfectly obvious that he could not refuse to 
reply to ererp question asked of him, whether or not in¬ 
criminating. On the contrary, as was held in the Counsel- 
man case, “the privilege is limited to criminal matters.” 39 
To assert that the privilege against self-incrimination was 
denied, without specifying the instances wherein the depri¬ 
vation occurred, is absolutely meaningless. Xor can the 
appellant rely upon his confinement as a sexual psychopath 
as evidence of the fact that he was forced to incriminate 
himself. The latter confinement, as we have heretofore 
explained, is predicated upon an existing mental status, 
and not upon the commission of prior criminal offenses. 
Cf: Kniahton v. Ocerholser, 79 U. S. App. D. C. 294, 145 
F. 2d 860 (1944). The evidence requisite to sustain com¬ 
mitment as a sex psychopath and the conviction for a sex 
crime have no necessary relation one to the other. 

"Moreover, it is by no means clear that the appellant exer¬ 
cised his privilege against self-incrimination, in which case 
evidence of that nature, otherwise competent, would be ad¬ 
missible. E.p.. Map v. United States . 84 IT. S. App. D. C. 


M* 142 U. S. 547, 562, 12 Sup. Ct. 195, 35 L. Ed. 1110 (1895). 
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233, 175 F. 2d 994 (1949), cert, denied, 338 17. S. 830, 70 
Sup. Ct. 58, 94 L. Ed. 505. While the Government does not 
place particular emphasis on this point it is interesting to 
note that the appellant’s reluctance to submit to examina¬ 
tion, as evidenced by his own testimony, was not related to 
self-incrimination, but rather to the odium of discussing 
the problem of his possible mental abnormality. 40 The 
fear of degradation or humiliation, however, does not con¬ 
stitute a valid ground for refusal to submit to examination. 
Cf. Brown v. Walker, 161 U. S. 605, 16 Sup. Ft. 644, 40 L. 
Ed. S19 (1896). 


Finally, it appears that the appellant did not, despite the 
allegedly coercive methods used to secure his cooperation 
in the psychiatric examination, divulge any information of 
an incriminating nature, as evidenced by the following col¬ 
loquy between appellant and his counsel: 


Q. Hut the police officer put his hand on your 
shoulder? 

A. On my shoulder and said he would get even with 
me. He said, “You don’t cooperate,” and 1 said, “I 
do,” I told them about my grandmother and my grand¬ 
father and others a way back in history, but I can’t 
plead to something I didn’t do. (App. A. 15). (Em¬ 
phasis supplied) 


Whatever merit this contention might otherwise possess, 
we submit that the appellant, having affirmatively claimed 
that he made no admissions or confessions while undergo¬ 
ing examination, has no standing to assert that his con- 


40 Q. [Counsel for appellant] Wore you instructed or advised as to what you 
should do when the doctor was examine you ? 

A. [Appellant] They told me they had an order from the court to 
examine me, and I asked them what for, and they said. ‘‘Tins isn't 
for insanity,” when they went to explain it to nle, and I told them 
that I didn't care to go into that insanity part of it. and I had been 
advised by my doctor not to—And they said it wasn't for that: and 
I said l wouldn't, care to talk about, at this time; and they said. ‘‘You 
will have to talk about it. If you don ’t you will commit contempt of 
court.” and I said, “I can tell you,” and it was carried out. (Ann 
A. 11). 11 
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stitutional right against self-incrimination was violated. 
See Khcood v. Smith, 164 F. 2d 449 (9th Cir. 1948). 

B. The Contention of Appellanf That He Was Denied Assistance of 
Counsel in the Sexual Psychopath Proceeding Is Not Properly 
Before This Court. 

The appellant contends for the first time on appeal that 
he was denied the assistance of counsel in the sexual 
psychopath proceeding below, contrary to the express pro¬ 
visions of D. (_'. Code (1951) $ 22-3505, and the Sixth 
Amendment. More specifically, he argues that counsel was 
not provided him during the psychiatric examination which 
preceded the sexual psychopathy hearing. This contention 
was not raised in the petition for the writ of habeas corpus, 
nor argued before the District Court. 11 It follows, therefore, 
that such, contention cannot be urged on appeal. Curtis 
v. Hires. 75 U.S. App. 1).C. 66, 123 F. 2d 936 (1941); Craig 
v. Hunter, 167 F. 2d 721 (10th Cir. 1948); Crockett v. John - 
son. supra. 

Assuming, but not conceding, that the appellant was 
entitled to representation of counsel during the psychiatric 
examination, the latter's absence therefrom clearly was 
not a deprivation of a constitutional right. The Sixth 
Amendment limits the right of assistance of counsel to 
criminal prosecutions. 4 - The sexual psychopath proceed¬ 
ing, however, is, as we have heretofor demonstrated, supra, 
p. 31. a civil proceeding. Right to counsel in this instance 
exists bv virtue of statute only, D.C. Code (1951) >: 22-3505, 
the violation of which, if such there was, should have been 
raised in the psychopath proceeding, and not by habeas 
corpus. Cf. Mei/ers v. United States. 86 U.S. App. D.C. 
320,181 F. 2d 802 (1950), cert denied, 339 U.S. 9S3, 70 Sup. 
Ct. 1030, 94 L. Ed. 1387. 

41 The only reference made with respect to the absence of counsel at the 
time of examination is found at page 11-12, of Appendix A. infra, as follows: 

Q. [counsel for appellant] Let me interrupt you a minute: when they told 
von if you didn't communicate or cooperate with them you were guilty of 
contempt of court, did you have counsel to advise you on your rights at that 
time? 

A. [appellant] No, sir. 

•V 2 “ In all criminal prosecutions, the accused shall enjoy the right ... to 
have the Assistance of Counsel for his defense.” U. S. Const., Amend. VI. 



Moreover, we do not think that provision in the Act for 
“the assistance of counsel at every stage of the proceed¬ 
ing under this title,” 4 ' 5 contemplates the presence of counsel 
during the psychiatric examination. Reasonably inter¬ 
preted, the term “proceeding” has reference to a judicial 
proceeding, and not to a medical examination. Accord, 
People v. Chapman. 301 Mich. 584, 603, 4 X.W. 2d IS, 23, 26 
(1942): Stale ex rel Sweezer v. Green. 360 Mo. 1249, 1257, 
232 SAW 2d S97, 903 (1950). Of. Wood v. United States , 75 
U.S. App. D.O. 274, 279-2S0, 128 F. 2d 265, 270-271 (1942). 

Furthermore, it is worthy of note that, while the 
examination of the appellant did not commence until Sep¬ 
tember 1, 1950 (App. A. 4, 5), the District Court ap¬ 
pointed counsel to represent him as early as August 8, 
1950, and he has been so represented since that date. (App. 
A. 6). There can be no question, on the basis of the 
record before the Court, that counsel was available to the 
appellant throughout the sexual psychopath proceeding. 
That he was not present at the examination does not, with¬ 
out more, present an issue for consideration. Cf. Dorsey 
v. Gill. SO U.S. App. D.C. 9, 27,14S F. 2d 857, 875 (1945). 


C. In ihe Absence of a Request Therefor, the District Court Was Not 
Required to Appoint Independent Psychiatrists to Examine the 
Appellant and Testify in His Behalf. 

The appellant further contends that the failure of the 
District Court to appoint independent medical experts to 
assist him during the psychiatric examination, and in the 
sex psychopath and habeas corpus proceedings, “amounts 
to a denial of due process and the constitutional require¬ 
ment of compulsory process for witnesses.” 44 (Br. 19). 

The simple and dispositive answer to this contention is 
to be found in the case of Divers v. Munson, 74 App. D.C. 
177, 125 F. 2d 393 (1941), in which this Court, there affirm¬ 
ing an adjudication of insanity and commitment to St. 
Elizabeths Hospital, said: 

•n p. c. Code (1951) $ 22-3505. 

■i-i This contention, although argued before the District Court, was not 
raised in the petition for writ of habeas corpus. 
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Two grounds of error are argued: (1) That 
appellant was not permitted to engage the services of 
physicians skilled in mental disorders to testify at 
his trial; . . . There is nothing in the record to show 
that any application was made to the court at any time 
during the trial below by either appellant, ... or his i 

counsel appointed by the court, that private physicians 
be appointed to examine him and testify as to his * 

mental condition. Nor is there anything to indicate 
what testimony such private physicians, if available, 
might have given. 

See also J)c Marcos v. Orcrholscr , 7S U.S. App. D.C. 131, 

137 F. 3d 698 (1943), cert, denied, 314 U.S. 609, 62 Sup. Ct. 

97, S6 L. Ed. 490. The obvious and fundamental purpose of 
expert medical opinion in a case involving the mental con¬ 
dition of an individual is to provide the court, in aid of its i 

.judgment, with the most accurate, scientific, and unbiased 
information available. See De Marcos v. Overholser, 4 
supra. The source from which this information is obtained, 
so long as it is reliable, would seem unimportant. The 
appellant does not argue that the Government psychiatrists 
here were unqualified in any respect to render a well- 
considered opinion relative to his mental condition. On 
the contrary, counsel for appellant appeared deeply im¬ 
pressed with their “elaborate training,” “skill,” and 
“stature." (App. A. 28-29). The appellant’s contention 
that the requirements of due process have not been met in 
this connection seems wholly untenable in the face of his 
admission that the psychiatrists charged with his care are 
possessed with outstanding ability. , 

D. The Confidential Relation of Physician and Patient Did Not Exist 
Between Appellant and the Court-Appointed Psychiatrists Who 
Examined Him. Information Obtained as the Result of Such Ex¬ 
amination Was. Therefore. Admissible in Evidence. In Any Event. < 

the Question Is Not Subject to Review by Habeas Corpus. 

Drs. Gilbert and Perretti were appointed by the District 
Court to examine the appellant and make findings as to his 
mental condition (App. A. 3). Examinations were con- 


« 
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ducted, findings made and, appellant contends, the 
physicians testified in the sexual psychopath proceeding. 
(It should be noted that the testimony of the above-named 
psychiatrists is not before the Court, which fact makes a 
consideration of the appellant’s point herein, however 
viewed, virtually impossible.) 

The appellant insists that the trial court erred in per¬ 
mitting the examining psychiatrists to divulge their find¬ 
ings with respect to his psychopathic propensities, for by 
so doing the confidential relationship of physician and 
patient which had arisen as the result of the examination, 
was destroyed to the appellant’s prejudice. 

The contention is patently erroneous for at least two 
reasons: 

(1) It is well-settled that when a physician is directed 
by the court to conduct an examination of a person, in 
connection with a judicial proceeding, for the purpose of 
reaching a conclusion with respect to such person’s physical 
or mental condition, the relationship of physician and 
patient does not come into existence so as to make com¬ 
munications between them privileged. Catoe v. United 
States, 76 U.S. App. D.C. 292, 131 F. 2d 16 (1942); Linder 
v. Foster, 209 Minn. 43, 295 N.W. 299 (1940); People v. 
TIoch, 150 X.Y. 291, 44 X.E. 976 (1896); People v. Kemmler, 
119 X.Y. 580, 24 X.E. 9 (1890). Cf. New York Central R.R. 
v. Wiler, 124 Ohio St. 11S, 177 X.E. 205 (1931); Andrews 
v. Davis, 12S Me. 464, 148 Atl. 684 (1930). 

(2) Protection from disclosure of communications made 
during the existence of a physician-patient relationship is 
a creature of statute 45 and not a constitutional right. If it 
be assumed, for purposes of argument, that such a confi¬ 
dential relationship existed here, and further, that it was 
violated as contended by the appellant, the error involved 
relates merely to the admission of incompetent evidence, 
an error which should have been corrected on appeal from 
the judgment entered in the sexual psychopath proceeding. 
It is not the function of habeas corpus to review allegedly 


45 d. C. Code (1951) $ 14-308. 


erroneous rulings on questions of admission or rejection 
of evidence. Smith v. United States, supra; Fowler v. Gill, 
supra; Curtis v. Hires, supra; Clarke v. Huff, 73 App. D. C. 
351, 119 F. 2d 204 (1941). 


IV 

The Contention of Appellant That the Circumstances Under 
Which He Must Live in St. Elizabeths Hospital Constitute 
"Cruel and Unusual Punishment." Is Not Subject to Re¬ 
view in a Habeas Corpus Proceeding. 

The appellant contends that the living conditions ex¬ 
perienced at St. Elizabeths Hospital, as described in his 
testimony before the lower court (App. A. 13-18), are so 
unpalatable and offensive to him, that to be required longer 
to endure such existence constitutes “cruel and unusual 
punishment.*" (Hr. 24) The argument, by its very nature, 
concedes the legality of the detention, but seeks relief from 
the distasteful care and treatment provided by the institu¬ 
tion selected for confinement. Such relief, however, is not 
available under the writ of habeas corpus. As we have 
previously shown (supra p. 26), the function of the writ 
is to provide a petitioner the means by which his immediate 
release from illegal confinement can be secured. Council 
v. Clemmer, supra; Pope v. / luff, supra; Fowler v. Hunter, 
supra. 

The question here presented by the petitioner has arisen 
frequently in connection with the analogous situation of 
prison administration. In such cases the courts have held 
uniformly that the writ of habeas corpus is not the instru¬ 
ment by which the correct ion of alleged evils in institu¬ 
tional administration can be obtained. McNally v. Hill, 293 
U.S. 131, 55 Sup. ft. 24, 79 L. Ed. 23S (1934); Williams v. 
Steele. 194 F. 2d 32 (8tli Cir. 1952): Garcia v. Steele. 193 F. 
2d 276 (8th Cir. 1951); Taylor v. United States. 179 F. 2d 
640 (9th Cir. 1950), cert, denied. 339 U.S. 988, 70 Sup. Ct. 
1010, 94 L. Ed. 1389: Powell v. Hunter, 172 F. 2d 330 (10th 
Cir. 1949): Snow v. Roche. 143 F. 2d 718 (9th Cir. 1944); 
Sarshik v. Sanford. 142 F. 2d 677 (5th Cir. 1944) : Platek v. 
Aderhold. 73 F. 2d 173 (5th Cir. 1934). 
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V 

The Evidence Adduced in the Habeas Corpus Hearing Did Not 
Create a Sufficient Doubt as to Appellant's Present Mental 
Incapacity to Warrant the Reopening of the Original Com¬ 
mitment Proceeding. 

The appellant testified in the habeas corpus proceeding 
that, in his opinion, he was not, nor had he ever been, a 
sexual psychopath. (App. A. 18-19). In an effort to sup¬ 
port this conclusion he introduced into evidence an affidavit 
signed by thirteen employees of St. Elizabeths Hospital to 
the effect that they had observed the appellant for a period 
of some months, and during that time had not observed 
him engage in any sexual activity, either with himself or 
with others. (App. A. 41). 

Dr. Cruvant, psychiatrist directly in charge of 
appellant's care and treatment at St. Elizabeths Hospital, 
testified, however, that in his opinion, based on numerous 
interviews, psychopathic examinations, psychiatrical tests, 
and observation, the appellant “is not disordered in such a 
wav that he would be considered insane, but as the result 
of a mental disturbance and lack of emotional control he 
manifests impulses for definite sexual behavior to such a 
degree that he is unsafe to be at large.” (App. A. 24). 
He further testified that no change has taken place in the 
appellant's condition since his commitment as a sexual 
psychopath (App. A. 25). 

An individual committed to an institution as mentally 
incompetent is presumed, in the absence of a showing to 
the contrary, to continue in that status. Orencia v. Over- 
holder, 82 U.S. App. D.C. 2S5, 163 F. 2d 763 (1947). The 
burden of establishing mental rehabilitation is upon the 
inmate. Orerholser v. De Marcos, SO U.S. App. D.C. 91, 
149 F. 2d 23 (1945). We submit that the appellant in this 
case has not sustained the burden imposed upon him. It 
would not seem that one’s own introspective analysis of his 
mental condition is of great determinative value. Nor is 
evidence of orderly conduct, standing alone, grounds for 
release from confinement. As was said by this Court in 
Overholscr v. Dc Marcos, supra at 93, 149 F. 2d 23 at 25: 
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The evidence adduced by the petitioner consisted 
in (1) the testimony of lay witnesses without know¬ 
ledge of mental disease, . . . The lay attendants stated 
that petitioner’s conduct in the hospital was orderly. 
However, since orderly conduct in mental institutions 
is the rule and not the exception it cannot, standing 
alone, be treated as evidence that an inmate should be 
released. . . . 

The District Court, on the other hand, was entitled to 
place strong reliance on the expert opinion of Dr. Cruvant 
who was intimately acquainted with the appellant and his 
mental proclivities. The weight to be given such testimony 
was indicated by this Court in Overholser v. De Marcos, 
supra at 92, 149 F. 2d 23 at 24, as follows: 

... In weighing the evidence on this issue [of in¬ 
sanity] it should he remembered that persons legally 
committed to St. Elizabeths Hospital are presumed to 
be insane. That presumption goes beyond the familiar 
principle that a condition of insanity once found is 
presumed to continue. There is also a presumption 
that the staff of St. Elizabeths Hospital are competent 
and that their opinion, based on observation and treat¬ 
ment. is correct. Their determination that a petitioner 
should not be at large because of mental disease, while 
not an administrative finding of fact, nevertheless 
must not be lightly disregarded. (Emphasis supplied) 

The Government’s position with respect to the issue of 
the appellant’s present mental condition has been aptly 
and succinctly stated by this Court, in Williams v. Over¬ 
holser. SO U.S. App. D.C. 235,151 F. 2d 457 (1945), in these 
terms: 


It appears . . . that petitioner took the stand and 
testified that he is of sound mind. Other competent 
testimony was received to the effect that he is of un¬ 
sound mind. This Court cannot disturb the trial 
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Court’s conclusions as to petitioner’s mental condition 
in these circumstances. (Emphasis supplied) 

CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Robert M. Scott, 

Emory W. Reisinger, II, 
William J. Peck, 

Assistant United States 
Attorneys. 
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Filed Aug 25 1950 

UNITED STATES DISTRICT COURT 
FOR TILE DISTRICT OF COLUMBIA 

Criminal Xo. 1158-50 
United States of America 


v. 

Robert H. Miller 

Stalemenl and Petition for Sexual Psychopathy Hearing 

Comes now tlie United States Attorney for the District 
of Columbia, pursuant to Section 3504(b) of Title 22, Dis¬ 
trict of Columbia Code (1940), and states as follows: 

1. On July 31, 1950, the defendant was indicted in the 
above-entitled case for violating Sections 3501(a) and 
3502(a) of Title 22, 1). C. Code (1940). The acts for which 
the defendant was indicted consisted of the defendant’s 
conduct with a female child under the age of 16 years upon 
whom the defendant committed certain unnatural and per¬ 
verted sexual practices. This case is presently awaiting 
trial. 

2. The criminal record of the defendant discloses that 
in 1931 the defendant was charged with indecent assault. 
Xo prosecution ensued, however, and the defendant was 
released. In a report made in 1946 to Judge Walter Casey 
of tiie Municipal Court for the District of Columbia, the 
Bureau of Rehabilitation stated that the defendant had 
made indecent advances to his own daughter, who was at 
the time 13 years of age. The petitioner is further in¬ 
formed that on June 15,1950, the defendant, in the State of 
Virginia, is alleged to have attempted to have a female 
child of 9 years of age commit sodomy upon him and also 
to have normal sexual relations with her. As a result of 
this, there are presently outstanding against the defendant 
charges in the State of Virginia of contributing to the 
delinquency of a minor and sodomy. The criminal record 
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of the defendant further indicates that he has a history 
of assault and drunkenness. 

129 3. From the facts set forth above, it appears to 

the petitioner that the defendant is a sexual psycho¬ 
path, as that term is defined in Section 3503 of Title 22, 
D. C. Code (1940). 

Wherefore, your petitioner prays that the Court shall: 

1. Appoint two qualified psychiatrists to make a personal 
examination of the defendant; 

2. Direct each said psychiatrist to file with the Court a 
written report of his examination, which shall include a 
statement of his conclusion as to whether the defendant is 
a sexual psychopath: 

and 

3. Conduct such other proceedings as may be necessary 
or appropriate under the law. 

George Morris Fat 
George Morris Fav 
United States Attorney 

Robert M. Scott 
Robert M. Scott 

Assistant United States Attorney 

**##•*###• 

131 Filed Aug 25 1950 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1159-50 
United States of America 
v. 

Robert H. Miller 

Order 

The United States Attorney, pursuant to Section 
3504(b), Title 22, D. C. Code (1940), having on the 25th 
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day of August, 1950, filed a statement and petition in 
writing, setting forth facts tending to show that the de¬ 
fendant in the above-entitled case is a sexual psychopath, 
it is by the Court, this 25th day of Aug. 1950, 

Ordered, that Drs. Joseph L. Gilbert and Amino 
Perretti, qualified psychiatrists, shall be, and they hereby 
are directed to make a personal examination of the defend¬ 
ant. Such examination shall be conducted by them in 
accordance with Section 3506(a), Title 22, D. C. Code 
(1940); and 

It is Further Ordered, that each said psychiatrist shall 
file with the Court a written report of his examination, 
which shall include a statement of his conclusion as to 
whether the defendant, Robert H. Miller, is a sexual 
psychopath. 

Edward M. Curran 
Judge 

132 Government of the District of Columbia 

GALLINGER MUNICIPAL HOSPITAL 

19th Street and Massachusetts Avenue, SE. 
Washington 3, D. C. 

October 23, 1950 

CR 1158-50 

Address reply to: 

Honorable Edward M. Curran, Judge 
United States District Court 
for the District of Columbia 
Washington 1, D. C. 

In Re: Robert Howson Miller 

Dear Judge Curran: 

In response to your request to make a mental examina¬ 
tion on one, Robert Howson Miller, a 46 year old white 
man presently confined in the District of Columbia Jail 
with a view to determine whether he is a sexual psychopath 
or not, I respectfully report that I made such a mental 
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examination on the following occasions, namely September 
9, 1950, September lb, 1950, September 23, 1950, Septem¬ 
ber 2S, 1950 and October 21, 1950. 

As a result of the interviews and mental examination 
of this man, and also as a result of interviews with persons 
involved in this case, including witnesses, I have come to 
the conclusion that tiiis man is a sexual psychopath within 
the meaning of the Law as enacted. 

This man is not insane. He is of sound mind and does 
not display currently, any mental symptoms indicative of 
a psychosis. He is oriented in all fields and there are no 
delusions, neither are there any hallucinations. The 
examination and interviews as outlined above indicate that 
t’nis man has engaged in sexual misconduct which has been 
repeated. This man lacks the power to control the impulse 
to engage in such sexual misconduct. He is dangerous to 
others. 

In conclusion 1 wish to state that in my opinion this man 
is a sexual psychopath, and I recommend that he be placed 
in St. Elizabeth's Hospital for treatment. 

Very truly yours, 

Amino Perretti 
Amino Perritti, M. D. 

APrff 

133 1437 Rhode Island Ave. X. TV 

'Washington, D. C. 

Otober 24, 1950 

CR. 1158-50 

Honorable Edward M. Curran, Judge 
United States District Court 
for the District of Columbia 
Washington 1, D. C. 

My dear Judge Curran: 

In accordance with the order to examine Robert H. 
Miller to determine if he is a sexual psychopath, I have 
the honor to inform you that I examined this 46 year old 
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white man September 1, September 9, and September 30, 
1950. I have also interrogated the persons involved in his 
case. 

As a result of my examinations and interviews with other 
persons I wish to submit the following: 

1. That Robert H. Miller is not of unsound mind, and 
therefore not insane; 

2. That this man has indulged in repeated acts of 
sexual misconduct; 

3. That these acts are not under normal control; 

4. That as a result, he may be dangerous to others. 

It is my opinion, therefore, that Robert H. Miller is a 
sexual psychopath and is eligible for treatment at St. 
Elizabeth’s Hospital. 

Respectfully submitted, 

Joseph L. Gilbert 
Joseph L. Gilbert, M. D. 

********** 
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135 Filed Aug S 1950 

Order Appointing Counsel to Defend 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

(Holding a Criminal Court) 

Criminal No. 115S-50 

Charge Indecent Liberties 

United States 
vs. 

Robert H. Miller 

ORDER APPOINTING COUNSEL TO DEFEND 

Upon consideration of the motion of the defendant in 
the above-entitled cause, it is this 7th day of August A. D., 
1950. 

Ordered, That William H. Clarke be, and he is, hereby 
appointed to appear and defend on behalf of the said 
defendant. 

R. B. Keech 

i Richmond B. Keech 

Judge 

1 36 Filed Aug. 14 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No.: 1158-50 

Charge: Taking indecent liberties 

United States 
vs. 

Robert H. Miller 

Order Vacating Appointment and Appointing New 
Counsel to Defend 

It having been brought to the attention of the Court that 
William Clarke, appointed by Order of Court dated Aug. 


7, 1950, to appear and defend in the above-entitled cause, 
will be unable to serve, it is by the Court this 14th day of 
August 1950. 

Ordered, that the said Order of appointment is hereby 
vacated and set aside; and, it is further 

Ordered, that Thomas J. Lynch be, and he is, hereby 
appointed to appear and defend on behalf of the said 
defendant. 

R. B. Keech 
Richmond B. Keech 
Judge 

137 Filed Nov 2 1950 

united states district court 

FOR THE DISTRICT OF COLUMBIA 

Criminal Number 115S-50 

L^nited States of America 
v. 

Robert H. Miller 

Order 

Upon consideration of the reports of Doctors Amino 
Perretti and Joseph L. Gilbert, qualified psychiatrists 
appointed by this Court by an order dated August 25, 1950, 
to examine Robert H. Miller to determine whether the said 
Robert H. Miller is a sexual psychopath, and it appearing 
to the Court that the said Doctors Perretti and Gilbert are 
of the opinion talit the said Robert H. Miller is a sexual 
psychopath as that term is defined in Section 3503, Title 22, 
D. C. Code (1940) it is this 27th day of October, 1950, 

Ordered, that a hearing shall be conducted by this Court 
in accordance with Section 3508, Title 22, D. C. Code (1940) 
to determine whether the said Robert IL Miller is a sexual 
psychopath as that term is defined in Section 3503, Title 22, 
D.*C. Code (1940). 

Edward A. Tamm 
Judge 
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17 Filed, Nov. 20, 1950, Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 115S-50 

United States of America 
v. 

Robert H. Miller 

Order 

Upon consideration of the evidence adduced at a hearing 
held on November 1 and November 2, 1950 in open court I 
hereby find as a fact that the above-named defendant, 
Robert H. Miller, is a sexual psycopath as that term is 
defined in Section 3503 (b) of Title 22, D. C. Code (1940) 
and it is hereby 

Ordered that the said defendant, Robert H. Miller, be, 
and he is hereby, committed to Saint Elizabeths Hospital 
to be confined there until the superintendent of Saint 
Elizabeths Hospital finds that he is sufficiently recovered 
so as not to be dangerous to other persons. 

/s/ Edward M. Curran 
Judge 

Certified a true copy 
P. M. Lehman 
P. M. Lehman, Registrar 
Saint Elizabeths Hospital 
Washington 20, D. C. 

Date: November 7, 1950 

SEAL 

IT. S. District Court for the 
District of Columbia 

**••••*### 
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1 Filed Jul 23 1952 

Excerpts from Transcript of Proceedings 

Monday, October 8, 1951 

The above-entitled action came on for hearing at 10:00 
o'clock a.m., Monday, October S, 1951, in the United States 
District Court for the District of Columbia, in the Court 
House in the City of Washington, District of Columbia. 

Before: 

Honorable F. Dickinson Letts, Judge, United States 
District Court for the District of Columbia. 

Appearances: 

Chart.es Effinger Smoot, Esquire, 

On behalf of the Petitioner; 

Emory W. Reisinger, II, Esquire, 

Assistant United States Attorney, 

On behalf of the Respondent. 

#####**** 


m 
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8 Opening Statement on Behalf of the Petitioner 

By Mr. Smoot: 

Mr. Smoot: Our grounds for this petition fall into three 
main categories. 

First, we contend that the petitioner was illegally 
arrested, and since he was illegally arrested all 

9 subsequent proceedings are invalid and he should be 
released. 

Secondly, we contend that testimony was obtained from 
him improperly and he was improperly adjudicated after 
a hearing because of such improper testimony. 

Then, presuming that the arrest either was legal or 
illegal, which is not material on the present state of the 
petitioner’s case, and assuming further that the hearing 
was proper in the first place and that there were grounds 
to commit him as a sexual psychopath, we say that he 
should not continue to be incarcerated at all, or certainly 
not under the conditions under which he is being forced to 
remain in the hospital. 

The Court: Is he being held for observation? 

Mr. Smoot: I would rather have the Government answer 
that. My understanding is that the theory of the Act is 
that a patient is held until he is improved or cured. He 
has been over there since October 1950. 

The Court: "Well, your statement is that that — 

Mr. Miller: There has been a finding that he is a sexual 
psychopath, but as such no study was made while he was 
in jail. That is the file which I would like to introduce in 
evidence on the original criminal charge and subsequently 
in that file they proceeded against him as a sexual psycho¬ 
path and made an adjudication that he was a psychopath, 
and on that basis he was committed to St. Elizabeth’s 
Hospital. 

10 The Court: Do you desire me to take judicial 
notice that the proceeding is Criminal No. 

1158-50? 

Mr. Smoot: Yes, sir, I think we would like that in the 
record as part of the evidence as to details and dates. 
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The Court: This would indicate that it is in evidence, 
and I will take judicial notice of it as part of the records 
in this Court. 

Mr. Smoot: Thank you. 

Thereupon— 

Robert H. Miller, the petitioner, was called as a witness 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Smoot: 

*#****•*•# 

12 Q. Did there come a time after that when you were 
incarcerated in the jail? A. Yes, the D.C. jail. 

Q. At that time did physicians examine you? A. Yes, 
Dr. Gilbert came to the jail about, I would say about three 
and a half or four months after that. 

Q. Were you instructed or advised as to what you should 
do when the doctor was examining you? A. They told me 
they had an order from the court to examine me, and I 
asked them what for, and they said, “This isn’t for in¬ 
sanity,” when they went to explain to me, and I told them 
that T didn’t care to go into that insanity part of it, and 
I had been advised by my doctor not to— 

*♦*•#*#*** 

And they said it wasn’t for that; 

And I said I wouldn’t care to talk about it at this time; 
And they said, “You will have to talk about it. If you 
don’t you will commit contempt of court.” 

And I said, “I can tell you,” and it was carried out. 

By Mr. Smoot: 

Q. Let me interrupt you a minute; when they told 

13 you if you didn’t communicate or cooperate with 
them you were guilty of contempt of court, did you 
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have counsel to advise you on your rights at that time? 
A. No, sir. 

********** 

Qj Did they provide any doctor or physician available 
to you ? A. No, I asked about that, and I asked for a public 
doctor, or from the Merchant Marine, I am a member of 
the Merchant Marine, but I didn’t hear from it. In fact, 
I wrote to them. 

Q. Did any doctor other than Dr. Gilbert examine you? 
A. Dr. Peretti, I think, his assistant. 

Q. Did Dr. Gilbert and Dr. Peretti testify in any case 
against you or in your behalf subsequent to their examina¬ 
tion? A. They testified in court. 

Q. Well, they testified against you? A. Yes, sir. 
********** 

14 Q. You said that Drs. Gilbert and Peretti testified 
against vou in a hearing in court. A. On examina- 

tions thev were giving me, and such as that. 

Mr. Smoot: Your Honor, I think we can probably 
dispense with all testimony on it because the court file 
officially shows that he was adjudged a sexual psychopath 
and committed to St. Elizabeth’s Hospital. 

The Court: Yes. 

Mr. Smoot: And I think you will stipulate he is still 
held under an original commitment? 

Mr. Reisinger: Yes, as indicated by the file. 

Mr. Smoot: Your Honor, at this point I would like to 
direct your attention to the sixth paragraph of the amend¬ 
ment to the petition and the file of the case, and that bears 
out that there have been two charges placed against hhn, 
one, a certain criminal case, and two, in the same jacket 
this charge of sexual psychopath, and I don’t think we 
need any further testimony as to the fact that two separate 
proceedings have been instituted. 

The Court: All right. 

15 Mr. Smoot: Or rather two separate actions. 

The Court: We will take the record for what it 

discloses. 
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Mr. Smoot: Thank you, and the record shows that the 
offense for which he was indicted was allegedly committed 
June 16, 1950. That is roughly 15 months ago. That is in 
the criminal file rather than the habeas corpus file. The 
offense relates back to June 16, 1950. The point I am try¬ 
ing to prove is that he has not been given a speedy trial. 
The offense was back in June 1950 and here we are in 
October 1951 and he has not been tried. 
#*####■*#• * 
By Mr. Smoot: 

Q. At all times since June 16, 1950 have you been ready 
and willing to stand trial for these charges? A. I have. I 
have even requested the same at all times. 

Q. Since your commitment at the hospital have you been 
examined by physicians? A. Yes, by maybe I will say a 
half dozen or more. 

Q. During that examination were you advised that you 
could or could not cooperate with them? A. Well, I was 
advised like this, that I was now in St. Elizabeth’s Hospital, 
that I submit to them, and that I must cooperate with them 
if I ever wanted to leave there, and they would ask 
many questions about the alleged crime. I would 
16 just tell them I couldn’t state to them anything 
about it. 

#•#••••••# 

Q. Since you have been a patient at the hospital has it 
come to your attention that if patients do not cooperate 
some of their privileges are withdrawn? A. Yes, if he 
goes there, he may be a sane person when he goes there, 
and if he doesn’t cooperate with whatever they read on the 
papers, and he doesn’t admit to anything on the so-called 
papers they have, he is kept in what they call the disturb¬ 
ing ward. I was in one for four and a half months, and 
these patients are very violent, and you must clean up in 
there, and help clean up, and they observe you in that ward 
every day; any movement you make is observed. I stayed 
four and a half months, concrete floors, and what they call 








disposable blankets they have to mess in, and various 
places, it is almost beyond help. They don’t have help 
enough to clean all these patients. 

( t ). The point I was making is if you don’t cooperate is 
there a difference between if you do not cooperate and if 
you do cooperate? A. Oh, yes, much difference. I don’t 
understand what they call “cooperate,” except to be 

17 putting all kinds of questions, what they call sexual 
psychopath terms. You must go into a meeting, and 

you are asked about what happened when you were two or 
three years old, “Do you recall saying this in explanation 
of your being exposed to some girl.” Things I never 
heard of. Maybe some of these patients are insane, and 
they would go down and ask you questions, and go all over 
the place, and the doctors will then ask you different 
questions on these things a way back in your life, maybe 
you saw something exposed that would cause you to have 
a bidden secret in the back of your head; and then they 
give you a truth serum, it is in a needle, and he sets back 
of you and it puts you out, so after that you begin, just 
before you pass out on this you are asked questions about 
the case which I had. 

*#***#*•#» 

Q. To your knowledge did the doctors who have testified 
against you base their testimony upon information other 
than they obtained from you? A. Xo, they testified as to 
what others said. 

Q. Testified as to what others said. At any time have the 
doctors examining you examined those other people 

18 in your presence? A. Xo. 

Q. At any time have they examined the other 
people in your presence? 

*♦*•**#*#« 

A. I don’t know who they talked to. 

Q. They didn’t talk to anyone else about your case in your 
presence? A. Police officers. 


15 


Q. And what happened when the doctors came with the 
jail guards and police officers? A. What happened? 

Q. Yes. A. They told me I would be sorry for what I 
had done or they were going to send me to St. Elizabeth’s. 
The Sergeant put his fingers on me and said, “You are 
indicted.” 

19 And I said, “Doctor, the jailer told me these 
officers are not supposed to be here when you come 

to examine me.” 

The jailer said he had never said anything like that. 
Q. But the police officer put his hand on your shoulder? 
A. On my shoulder and said lie would get even with me. 
He said, “You don’t cooperate,” and I said, “I do. I told 
them about mv grandmother and grandfather and others 
a way back in history, but I can’t plead guilty to something 
I didn’t do.” 

And they said, “You are going to be sorry,” and one of 
the doctors said, “Well, he is indicted,” and that is the 
last I seen of him until I come to court, and when T come to 
court the doctors went to talking about what the other 
people said to Judge Curran and they at that time wouldn’t 
even send me to St. Elizabeth’s Hospital, and they led me 
back in jail. 

Q. We will stick to what we have here. WTiere are you 
staying now? A. St. Elizabeth’s Hospital. 

Q. Where at St. Elizabeth’s Hospital? A. In Ward 6. 
Q. Ward 6; in what building is W 7 ard 6? A. In Howard 
Hall, criminal insane. 

Q. Who else is in Howard Hall? A. W r ell, many 
patients, if that is what you mean, patients? 

20 Q. Yes. A. Many insane, wild, violent house; the 
doctors don’t know what they have in this hospital. 

Q. And you are in the same building with that type of 
people? A. The worst type. 

Q. Will you tell His Honor some of the things you have 
had to observe during your stay there? A. I will say in 
the sexual part you will see fellows down in the yard 
against the walls making passes as you go by, and you see 
a man and woman making love, and such things and 
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another would take and make motions through his mouth. 

I don't like to say it against the hospital, but at meals 
they take cups out of the dining room and spit in the cup. 
You can't do anything about that. Like I sav, they don’t 
have enough help, and the same cup you have to eat out of 
and there are so manv things and I hate to describe them. 

Q. You are not presenting these things as a criticism of 
the hospital, that about these cruel and inhuman punish¬ 
ments, if you don't mind I think you had better tell His 
Honor any other unpleasantries you have had to witness 
at the hospital. A. There is one of the sex persons there, 
and I hate to say it but they spoil everything, and they 
have unnatural sex acts between themselves. 

Q. Those are not people incarcerated as sexual 
21 psychopaths, were they? A. Xo. 

Q. But they were people incarcerated as mentally 
insane? A. Yes. 

Mr. Smoot: You Honor, I am trying to show that it is 
not among the other sexual psychopaths that these acts 
have occurred. 

By Mr. Smoot: 

Q. Will you please continue ? A. I hate to use this word 
because I know I am in court here. 

The Court: Go ahead and tell what you have got to say. 

The ’Witness: Well, any one of these patients where I 
have to clean up a patient like this would mess in his cell, 
all over the bed, into the bed, and then I would go in to 
help clean, the attendants can’t clean all these rooms, and 
another fellow would go and get the pan and clean it up, 
and when vou come back he is eating it. Tliev don’t have 
forks. They only have a spoon to eat with. They don’t 
have a knife and fork. They don’t have much sterilization 
in these things, and these cups and saucers, but he has 
got to eat out of it: and another will tear something apart 
and start chewing on it. Of course, they stop them when 
they see it but there isn't enough attendants to go around, 
too many of us, and here is a big fellow— 
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22 Q. Just a minute, you are compelled to eat in 
the dining room with these patients? A. Yes. 

Q. And these things are occurring at the hour you are 
required to eat ? A. Yes. 

Q. Continue. A. You will find in the yard, too, many 
things, and in the dining room; it goes on for 24 hours. 
You may find a patient in chains. Some of them get out. 
You can’t hit an insane man, if he is big or small, and if 
you find him in the yard, they call it snake biting, but 
many of you can’t do anything. Say a fellow weighs 200, 
of course I am big enough, but if you are hit you can’t hit 
back, you couldn’t do anything. 

Q. lias anybody hit you? A. Yes, I was hit twice; and 
they have a way of breaking window glass. They search 
them for stones to break a window light out and save a 
piece of glass. I am just telling what happens. 

There is three fellows under the Miller Act. Thev are 
in pretty bad shape, and as I look at them as they go down 
in the courts all the time, that is why I ask for a speedy 
trial. 

Q. During the time you have been at the hospital, do 
vou think vou have received anv medical benefit? 

23 A. No. I am not giving you what they do to you 
there in the hospital to find out. They claim a man 

who was a sexual pspchopath, most doctor’s don’t like to 
use the name of the gland, but they give you a test called 
metabolism, a machine test, and it came back negative, and 
then they have another one, your heart and pulse are given 
an electrification to show you are in good condition, and if 
thev find anvthing, if vou have a thvroid gland thev want 
to operate on it, they claim it causes this sex trouble, but 
I am not sick, and I can get any kind of medical aid if I 
need it from the Merchant Marine, I have my title. 

*#*#**- #**# 

Q. In addition to the people who are mentally ill, are 
there people in Howard Hall where you are required to 
stay, physically ill? A. No, some of them, they try 

24 to get around it, but some of them in there they 


claim are suffering from syphilis and other from 
TB, so the ones from the insane part they try to keep them 
separated from all those incurable diseases. They say it 
isn't it, but they do have it. 

(.). Hut some of the patients in the hall you are required 
to stay in have syphilis? A. I understand they have 
syphilis and other with TB. 

*#*#*»##•* 

Cross-Examination 

****** * * * 0 
By Mr. Reisinger: 

2S (,). Now, I believe you stated you are not a sexual 
psychopath? A. That's right. I don't think I know 
what a sexual psychopath is, and I don’t think the doctors 
do, and 1 don't know. 

Mr. Smoot: May I interrupt again? We haven’t put 
Mr. Miller on the stand to testify as to whether or not he 
is a sexual psychopath, and we have other evidence on that 
point, but we are not putting him on the stand for that. 

Mr. Reisinger: 1 am going to have to ask this; if counsel 
will stipulate that Mr. Miller's condition is now identical 
with tl'.e condition that existed at the time of this order, or 
it’ he doesn't know whether or not he is a sexual psycho¬ 
path at this time, I am willing to drop this line of question¬ 
ing, but I think it is incumbent upon me under the last 
allegation of the petition that he signed that he is not now 
a sexual psychopath under Sections 3501(a) and 
20 3502(a), Title 22, D. C. Code, I must go into these 

facts. 

Mr. Smoot: I will concede that the facts be stipulated 

but not bv Mr. Miller’s testimony. We have other 
* * 

testimony on that, and if Your Honor and Mr. Reisinger 
prefer we can use that instead of Mr. Miller. 

*♦***• #**♦* 

31 Bv Mr. Reisinger: 

Q. Now, then, Mr. Miller, let me ask you this; I 
believe you stated you do not now believe you are a sexual 
psychopath. A. That’s right. 
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Q. Now, did you so believe at the time you were sent to 
St. Elizabeth’s Hospital? A. I never believed I was any 
sexual psychopath, no. 

Q. Now, insofar as that element of your makeup 

32 is concerned, would it be your opinion that there is 
no difference between you today and the day you 

were sent to St. Elizabeth’s Hospital? A. No difference— 
Mr. Smoot: Your Honor, I think I should object to that. 
He is asking questions that require an expert opinion. I 
feel under the definition of psychopath as he uses it, and I 
am referring to Title 22, it states a psychopath is a person 
who by a course of repeated misconduct does not have 
control of himself, and I think that is a matter of fact 
rather than a matter of opinion. 

Mr. Reisinger: If Your Honor please, this petitioner has 
stated in that affidavit that he is not now a sexual psyco- 
patli. 

I assure Your Honor I do not like this type of hearing 
any more than the petitioner does. 

The Court: Objection overruled. 

By Mr. Reisinger: 

Q. Now, is it your statement that in so far as you feel 
or believe, that there is no difference between your condi¬ 
tion todav and your condition on the dav vou were sent out 
to St. Elizabeth’s Hospital? A. My condition I would 
say would be worse, I am worse off all the way around. 

Q. I see, so if there is any difference today you 

33 are worse off than the day you were sent to St. 
Elizabeth’s Hospital? A. Yes. 

Q. Now, I believe you said, did you not, you were taken 
into these groups of patients where you discussed these 
sex case situations? A. Yes. 

**#*#**##* 

Q. Were you told that this was part of the therapy or 
treatment that St. Elizabeth’s Hospital uses for its 
patients? A. I was told. 

Q. Then if it was a treatment there was some medical 
benefit there? A. I saw r it for four and a half months and 








have been all through it, and I was so much in touch with 
sexual psychopathic treatment I could hardly stand it at 
all. It is going through all these things of filth that 

34 one almost has to be one to sit and look at it for 
hours. 

*#*#**##** 

Mr. Smoot: May it please the Court, our next evidence 
has been reduced to a form of stipulation to save the time 
and inconvenience and burden on the hospital staff. 

Mr. Keisinger: I think you will find that in the file. 

The Court: Stipulation as to evidence? 

Mr. Smoot: That is correct, Your Honor, and that is 
being introduced on the point that Mr. Miller is not a sex 
psychopath as defined in the statute, and the statute de¬ 
fines it as— 

Mr. Keisinger: If Your Honor please, I am going to 
have to object to that statement, in part at least, until I 
hear it verified. It was entered into at the time with the 
understanding that it related solely to the question of ob¬ 
servation solely of hospital attendants of actual sexual 
manifestations and activities and not in terms of whether 
or not that same witness or some witness believes a man 
is a sexual psychopath. That is a matter of argument and 
I would prefer to reserve it for argument. 

Mi-. Smoot: I will concede it is argument. The 

35 facts are set forth in the stipulation, but actually it 
is from attendants who have been in close contact 

with the patient and have had the opportunity to observe 
him repeatedly, to have noticed whether he excited him¬ 
self or with others. 

The Court: I take it that this stipulation is only as to 
what is in this stipulation? 

Mr. Smoot: That is correct, that if those witnesses were 
present they would so testify. 

The Court: Very well. 

Mr. Smoot: That close* the petitioner’s case. 


21 


43 The Court: Mr. Reisinger, just a minute, you have 
a psychiatrist out there? 

Mr. Reisinger: Yes, sir. 

The Court: I would like to hear him. 

Thereupon— 

Dr. Bernard A. Cruvant was called as a witness on be¬ 
half of the respondent and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Mr. Reisinger: If Your Honor please, if counsel will 
stipulate as to his qualifications it will shorten it. 

Mr. Smoot: For strategical reasons I would like to 
have them stated. 

The Court: Very well. 

Direct Examination 
By Mr. Reisinger: 

Q. Dr. Cruvant, will you state your full name? 

44 A. Bernard Alan Cruvant. 

Q. Where are you employed, Doctor? A. I am 
chief of the Psychiatric Service, West Side Service, St. 
Elizabeth’s Hospital. 

Q. Will you be good enough to start with your earliest 
training as it relates to your qualifications and give us a 
chronology of it ? A. Yes. I was graduated with an A.B. 
degree in psychology from Washington University in St. 
Louis in 1932. Following this I took post-graduate work 
in phychology in Washington University, and then took 
mv medical degree from Washington University School of 
Medicine in 1937. During my career in medical school I 
did special work in neurology and psychiatry. 

Following that I interned and was a resident in psychi¬ 
atry at St. Elizabeth’s Hospital, and then became a medi¬ 
cal officer on the staff. 

In 1941 I entered active duty as a reserve officer and was 
on active duty with the United States Army until 1946, at 
which time I held the rank of Lieutenant Colonel in the 
Medical Corps. 
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During- my tour of duty in the Army I served ns Chief 
and Assistant Chief of various neuropsvehiatric sections in 
several hospitals a-s Chief Psychiatrist and Chief Consult¬ 
ant to the Commanding General at the replacement 
45 training center at Fort Bclvoir, Virginia, and as 
General Consultant in Psychiatry to the Command¬ 
ing General at (’amp Gordon Johnston, Florida, and was 
also Chief of Neuropsychiatry at Welch-Thompson Hos¬ 
pital, Daytona Beach, Florida. 

I had additional training in psychiatry and I am a Diplo¬ 
mat in psychiatry of the Washington School of Psychiatry. 

1 am a candidate for membership in the Washington- 
Baltimore Psychoneurotic Institute. 

I have had training in psychoneurosis. 

I am also Assistant Clinical Professor of Psychiatry, 
Georgetown University Medical School. 

I am a Diplomat of the American Board of Neurology 

and Psvehiatrv, a Fellow of the American Psvchiatric As- 
» » * 

sociation, and a member of various national organizations 
in medicine and psychiatry. 

T received a number of awards and commendations from 
the Army for work in psychiatry. 

T am a member of Life Magazine, Life and Neuro So¬ 
ciety of Medicine, Neuro-Seientific Society. 

I have written a number of articles for publication and 
have addressed various national organizations and local 
organizations on subjects in psychiatry and neurology, and 
have on several occasions been quoted as an authority in 
the field of forensic psychiatry and in cases similar to that 
which is being heard today. 

4C> Mr. Reisinger: Is Your Honor satisfied with the 

Doctor "s qualifications ? 

Mr. Smoot: lam. 

The Court: The Court recognizes the qualifications of 
the Doctor. 

By Mr. Reisinger: 

Q. Now, Dr. Cruvant, I believe you stated that you were 
acting in the capacity of Chief of some service of St. Eliza¬ 
beth’s Hospital? A. Yes, sir. 


23 


Q. What is that service? A. The West Side Service. 

Q. Now, in the course of your official duties have you 
had occasion to know, or know of, the petitioner, Robert 
H. Miller? A. Yes, sir. 

Q. And in what capacity ? A. As Chief of the service I 
have on numerous occasions interviewed Mr. Miller for the 
purpose of making a psychopathic examination and have 
directed his treatment. 

Q. 1 am sorry, prescribed treatment ? A. Directed treat¬ 
ment. 

Q. Have you had occasion to make any diagnosis? A. 
Yes. 

Q. And what has that diagnosis been? 

47 Mr. Smoot: If Your Honor please, I think we 
ought to have the basis on which he made the diag¬ 
nosis. 

Mr. Reisinger: If Your Honor please, it is perhaps get¬ 
ting the cart before the horse, but I would like to get the 
conclusion first as to— 

The Court: I see no objection. You may cross-examine 
if it is not proper. 

Mr. Smoot: The point I wanted to make, to give the 
Government warning, I think it should depend on testi- 
money from the accused, and then I think on the question 
of self-incrimination the Government may not thereafter 
be permitted to charge the man with the crime of which 
thev have received information; secondlv, if there is anv 
hearsay— 

The Court: I don’t think this petitioner has ever said 
that anything he said in these proceedings could not be 
used against him. 

Mr. Smoot: I think the principle of self-incrimination 
is wholly covered. 

The Court: Very well, you may proceed. 

The Witness: My diagnosis, my psychiatric diagnosis in 
Mr. Miller’s case is a mental disorder, psychopathic per¬ 
sonality, pathological, psychologic and chronic alcoholism. 
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By Mr. Reisinger: 

Q. Now, with the single term chronic alcoholism, 
4S which I think we understand, I wonder if you will 
explain to me the other terms you used. A. Well, 
diagnosis means, as simply as I can say it, that Mr. Miller 
is not disordered in such a way that he would be consid¬ 
ered insane, but that as a result of a mental disturbance 
and lack of emotional control he manifests impulses for 
definite sexual behavior to such a degree that he is unsafe 
to be at large. 

Q. Now, Doctor, I wonder if you would be good enough 
to give us the underlying facts from your observation for 
this diagnosis. A. Yes, I think for the information of the 
Court it should be stated in the way of prefatory remarks 
that a diagnosis in a case of this type depends in large 
degree upon the history of the case since there is not, as 
would be found in other cases; of insanity, any of the so- 
called stigmati of the disease observed on casual inspec¬ 
tion, that is to say, an individual with this typo of illness 
does not manifest hallucinations, or such other forms of 
delusion of the mind as could be ascertained from the pat¬ 
tern of behavior, and the information obtained with regard 
to the existence of behavior is fundamentally important, at 
least it is corroborated by means of a psychiatric inter¬ 
view which discloses a personality structure compatible 
with the commission of the sexual offenses. 

49 In addition, we administer to such individuals cer¬ 

tain types of psychiatrical tests such as Rorschack 
test and the Phelmalis perception tests which gives us 
further informative information. 

In addition we observe the behavior and deportment of 
the individual in a controlled environment, in this instance 
the hospital environment, and upon the basis of all those 
observations we make the diagnosis. 

Q. And have you made -such observation, Doctor, in con¬ 
nection with this patient? A. Yes. I may say further— 

Mr. Smoot: Excuse me a minute. 

May it please the Court, I object to the Doctor giving a 
diagnosis recital of what they do without him stating and 


telling us that those procedures were taken for ascertain¬ 
ing a condition. The Miller Act, as I read it, says a man 
is a sexual psychopath who cannot control himself, and 
that is manifested by such conduct that the rules of evi¬ 
dence must be observed. Now, on the basis of I)r. Cru- 
vant’s testimony, I think we ought to know the factual 
basis underlying it. 

The Court: You will have the privilege of bringing that 
out on cross-examination. 

Mr. Smoot: I wanted to forestall, Your Honor, Dr. Cru- 
vant stating his conclusions, which I am sure would be very 
comprehensive ones adequately founded. 

50 The Court: Objection overruled. 

By Mr. Keisinger: 

Q. Would you continue your answer, Doctor? A. I 
might say further that we are, of course, not unimpressed 
or unaware of the fact that the orders committing Mr. 
Miller to St. Elizabeth’s Hospital validated, or rather cer¬ 
tified that he had been adjudged a sexual psychopath in 
the District Court of the United States. We are con¬ 
strained to accept that decision as a matter of res judicata 
and it is our further opinion that there has been no change 
in Mr. Miller’s condition since he was committed to St. 
Elizabeth ’« Hospital. 

„*###*#**• 

52 Cross-Examination 
By Mr. Smoot: 

Q. Dr. Cruvant, do you remember a time in the early 
part of August of this year when T had an interview with 
you at your office. A. Yes, sir. 

Q. Do you remember at that time stating so far as you 
knew your therapy had not reached the patient Robert H. 
Miller? A. At that time, yes, sir. 

Q. And Mr. Miller had been under the care of the hos¬ 
pital for roughly nine months at that time? A. Yes, sir. 

Q. Do you remember stating at that time that you per- 
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sonally had doubts as to whether lie was a sexual psycho¬ 
path ? 

As I recall it, you -said you thought he was a psycho¬ 
pathic personality, an alcoholic and sex offender, but 

53 you did not think he was a sex psychopath. A. Yes, 
sir, until this qualification: I recall at that time I 

told you that if it were only the offense of an improper 
relationship with a girl of questionable morals and chro¬ 
nologically below the age of consent, perhaps not emotional, 
of an age far below tile age of consent, there would be a 
moral doubt, but that also at that time I was having a 
series of studies made to validate certain items in the his¬ 
tory and that upon the completion of those studies I would 
be able to render a more cogent decision. 

Q. But my point is that from November 1950 until in 
August 1951 the patient was under the care and treatment 
of your staff, and in those intervening months there were 
doubts in your mind as to the diagnosis, and that the 
therapy had not reached the patient, in other words, that 
vou were not doing him any good. A. Yes, sir, if I may 
sav, I felt in fairness to the patient I should not be swaved 
completely by the mere fact of his commitment, but that I 
should give him every benefit of the doubt until there was 
no reasonable doubt that he should properly be continued 
under the care. 

*#*♦#*•**♦ 

54 Argument on Behalf of the Petitioner 
By Mr. Smoot: 

***####*** 

55 The testimony also showed, Your Honor, that the 
police officers intimidated the patient in order to get 

his cooperation for examination by doctors at the jail, and 
that thereafter the doctors used their information so ob¬ 
tained in testifying against the patient, and that that tes¬ 
timony was used in the adjudication that he was a sex 
psychopath. 

The Court: Yes. 
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Mr. Smoot: And I think it is true, Your Honor, that 
under those circumstances there has been a compulsion to 
incriminate onesself. I share Mr. Reisinger’s doubts as 
to whether this is a criminal proceeding, or what it is. I 
think it has many of the earmarks of a criminal proceed¬ 
ing. If vou will notice the file it has a criminal number 
and was handled in the Criminal Court, and the file was 
with the Clerk of the Criminal Court. 

I have made a considerable study and have not been able 
to come up with anything as to what is crminal procedure. 
American jurisprudence defines it as an act punishable by 
law to which the State subscribes its own name, and there 
have been cases following that line of reasoning where the 
Court states the crime, as in Mossew v. United States, 266 
Fed. 18, and to the same effect in United States v. Lee 
Huen, 1 IS Fed. 442. 

I think that this proceeding has the unmistakable char¬ 
acteristics of a criminal proceeding. Certainly the State 
induces it, the State prosecuted it with -some pains. The 
State as I think the testimony will show has inflicted pun¬ 
ishment on the man by incarcerating him under most un¬ 
favorable and unpleasant conditions, and I feel that the 
criminal aspects of the case are prevalent and prevail. 

On the next point, Your Honor, there has been no 

57 presentment on indictment by a grand jury, and I 
have to concede that unless this is a criminal case 

that the requirement of the Fifth Amendment to the Con¬ 
stitution isn't pertinent, but I think if this is considered 
as a criminal case then the Fifth Amendment to the Con¬ 
stitution applies and in the absence of an indictment by a 
grand jury Mr. Miller could not be held. 
#•#*#••**• 

58 I don’t think there is any doubt but that this man 
has been put in jeopardy of life and limb, and under 

the constitutional requirement a person cannot be put 
twice in double jeopardy for the same offense, and if you 
notice the file there he was charged with the criminal of¬ 
fense, and then the same proceeding, the same offense was 
used at least in part as a basis for adjudication of being 
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a sex psychopath and his commitment to the hospital at 
present. 

This might he as good a point as any for me to bring 
to Your Honor’s attention that, as I understand the pres¬ 
ent posture of the Act, the Miller Act, if Your Honor is 
disposed to grant a writ of habeas corpus under Section 
3509, 1 think the patient -should not be released to go out on 
the world, but be returned by the superintendent of the 
hospital to tlie Court and then proceed and the criminal 
case continued so that such offenses, if any, as he has com¬ 
mitted would be appropriately the subject of determina¬ 
tion and the prescribed punishment applied. 

As the evidence shows the alleged offense was com¬ 
mitted in June 16, 1950 and as the testimony, which is un¬ 
controverted, shows at all times the patient has been ready, 
able and willing for trial but hasn't bad a trial, but instead 
he has had a sex psychopathic* hearing, months of 
59 confinement in a mental institution. I don’t think 
that is a speedy trial which the Constitution guaran¬ 
tees, and I feel quite strongly at this present day, in which 
we realize that the opportunities for passing on personal 
liberties must be highly protected. I don’t think there is 
any deliberate or malicious attempt to abuse this man’s 
personal liberty, but the actual application of the statute 
itself does permit it. 

I think this point would be disposed of if the Govern¬ 
ment today tried the man and convicted him and then sus¬ 
pended the conviction and proceeded to such stops as may 
be in order. I feel that the man should have the oppor¬ 
tunity at least for a speedy trial or the Government should 
drop the criminal case. I think the Government has the 
power and it is up to the Government to move and not ju-st 
leave the thing pending for months. 

It is my opinion. Your Honor, that there has been a lack 
of due process here because the Government was proceed¬ 
ing with their experts. Dr. Cruvant is a very highly trained 
and skilled psychiatrist, without giving the patient—as the 
file shows he had to proceed in forma pauperis—without 
giving him an opportunity to proceed with expert testi- 
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mony. I feel it is necessary in a case of this type where 
the Court is called upon to call upon expert doctors that 
the patient gets the same opportunity accorded to him, he 
has some rights, and I think it is well known that 

60 such elaborate training as Dr. Cruvant has had com- 
mands a very high price and that patients cannot 

get psychiatric assistance except through paying the high 
prices and this man, the record shows, proceeding in forma 
pauperis can’t afford that. 1 think a defect in the Miller 
Act is that provision is not made to provide for psychi¬ 
atrists to advise counsel as to the patient, and also the at¬ 
torney as to the medical aspects of the case other than to 
advise the Court he has been assigned to counsel, and I 
think it is a defect of the Miller Act, at least it is distres¬ 
sing that a medical doctor comparable to the stature of Dr. 
Cruvant is not assigned to the patient to help him main¬ 
tain his case in that respect. 

I think the most fundamental aspect of the case to me is 
this requirement of a person to be a witness against him¬ 
self. The Miller Act simply says that anything noticed in 
the medical examination may not be used against the man. 
I am sure Your Honor knows the cases have held con¬ 
sistently that that is not an adequate guarantee and it is 
not a fatal defect because it would have been very simple 
for the Government in criminal cases to remove any pos¬ 
sibility of the patient being a witness against himself in 
connection with the medical treatment, but the Govern¬ 
ment elected to proceed with this medical testimony. 

##*•#****• 

61 I am not a medical man but I am sorry that the 
adequate medical treatment of these patients requires 

full expression of the doctors and no fear on their part 
that in their divulging information to the doctors they can 
use information which would be the basis of a subsequent 
criminal case. 

T do not think the language of the Miller Act is adequate 
when it says that the information and testimony be 

62 used in the Miller case. I think the constitutional 
requirements would be that any information divulged 
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would protect the patient against any further criminal 
proceedings in connection with the case on which the infor¬ 
mation was divulged. That could be handled either ad- 
ministrativelv or bv amendment to the statute, but the 
authorities as I have found them were quite clear, and I 
feel in this type of case it is especially urgent that the 
fiduciary relationship between patient and doctor be main¬ 
tained. 

1 do not need to go into the historical reasons for com¬ 
munications between the patient and doctor confidentially, 
but 1 feel the Miller Act, especially as applied in this case, 
where the man may be called upon to face a criminal charge, 
emphasizes that it is virtually impossible for a patient to be 
frank and helpful to the doctor if he has a fear that maybe 
some little thing he said would lead him to at least feel he 
had committed other sex offenses and would therefore be 
subject to further criminal proceedings. 
********** 

63 As the testimony shows, in the original sex psycho¬ 
pathic case doctors testify on the basis of information 

other than that obtained from examining the patient. Again, 
if you view this as a criminal procedure there is a violation 
of the Sixth Amendment of the Constitution which requires 
that an accused be given an opportunity to be confronted 
with the witnesses against him. 
********** 

I was very reluctant to subject Your Honor to the 

64 very lurid details of tiie conditions under which the 
patient has had to live, and yet I do feel that there is 

no doubt in the world that it is cruel and unusual punish¬ 
ment as prohibited by the Eighth Amendment to the Con¬ 
stitution. 

##****•**# 

Dr. Cruvant testified that the patient had been there from 
November 1950 to August 1951 and that the therapy 
had not reached him. I see no basis for incarcerating 
a man in a mental institution who is sane unless it is 
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either a penalty for his past acts, or there is some curative 
or therapeutic purpose to be served. 
********** 


Dr. Cruvant’s qualifications are very impressive, and I 
am not qualified to say this, but I would be satisfied that 
if any help could have been rendered in a medical way that 
through Dr. (Tuvant's excellant background, training and 
experience and recognition in the profession, lie would have 
seen to it that the patient got that beneficial therapy. 

Perhaps the Government is proceeding on the basis that 
the Miller Act causes them to caution a person as to 
66 what might happen in the future; second and third 
offenses, and those habitual criminal acts have been 
upheld, hut putting a man into a mental institution because 
of what he might do in the future is unconstitutional, and 
it makes it speculative as on what basis a man would and 
should be committed. 


My final point as to whether or not Mr. Miller is now a 
sex psychopath, the best evidence I know to decide whether 
he is a sex psychopath under the statute was to look at the 
definition in the statute where it says if he be a person of, 
such repeated acts of conduct and it is impossible to repress 
those acts; and 1 know it would have been more impressive 


if we had had twelve attendants from the hospital who 
could testify as to the opportunity to observe him at differ¬ 
ent times throughout that period they have not noticed any 
sexual activity on his part, or exciting himself with others, 
or exciting others, and Miller testified other men in 
the hall do that. I don’t know anything better than a man’s 
conduct as a future guide as to what he will do as a guide 
for the future, and if in nine months Mr. Miller’s control 


has been such that the attendants at the hospial are not 
aware of any activities, and I do want to take serious ex¬ 
ception to Mr. Reisinger’s suggestion that maybe Mr. Miller 
is excited onlv bv voung girls and therefore, until he has 
that stimuli, he may be perfectly all right. To me it is a 
serious thing to put a man where he can never prove him¬ 
self, and these psychiatrists will say, “You haven’t 
proved yourself and we can't release you.” 
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There should be some way in which a man has an 

opportunity to prove himself, and if the hospital doesn’t 

have the means of giving him an opportunity of proving 

himself, then I think the Court should and, as indicated, the 

statute authorizes the Court to return him to court if he is 

released from the hospital by habeas corpus, to have him 

returned to the Court and then, if he has done these things 

of which he is accused he mav be convicted of the criminal 

* 

offense and thereafter the Court could put him on probation, 
or parole, or such other means as may be appropriate to find 
out if he can control himself, but I think it is a dangerous 
doctrine to say that he hasn't yielded to temptation because 
he has not been around temptation, and in that same breath 
say, “We are not going to subject him to temptation.” 

1 think Your Honor can see that the logic of it is that 
he will always be in the hospital because if he isn't out he 
can’t prove himself, and you can see the vicious circle we 
would get into. 


For these reasons. Your Honor, we feel the petition 
should he granted and that Dr. Overholser should be di¬ 
rected to release the patient and release him to the Court 
and the Court can then proceed in the regular ways of as¬ 
certaining whether or not Mr. Miller has committed these 
offenses, and if he has committed these offenses then 
6S the Court may sentence him to such penalty for the 
offenses as may be appropriate. 

The Court: As I understand counsel's position, it is in 
two parts, one, that this is a criminal proceeding—I think 
I must dissent from that. 

Mr. Smoot. I am not sure. 

The Court: I regard it as a civil proceeding. The statute 
indicates that where a criminal proceeding, where it is pro¬ 
vided a trial by jury or other safeguards that are usually 
present in a criminal proceeding; in this statute it provides 
that the rules of evidence applicable in judicial proceedings 
in the court shall be applicable for the hearings. I think 
it is safe to say if this was a criminal proceeding they 
would have had the rules of criminal procedure apply. 
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The other position taken by counsel, as I understand it, 
is directed mostly to the wisdom of the Miller Act, pointing 
out the injuries which may result from the use of the Act. 
That is the fault, it seems to me, of Congress rather than 
the Court. It would seem that in large measure Congress 
desired to protect society from sexual psychopaths as de¬ 
fined in the section. Oftentimes it is thought that Congress 
will make secondary to that purpose the individual rights 
of citizens. 

All told, I think the petitioner has failed to make out 
his case. The petition, or rather the writ will be discharged 
and the petitioner will be remanded to the custody of St. 
Elizabeth’s Hospital. 

*•••••***• 

7 Filed Aug 1 1951 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON, D. C. 

Habeas Corpus. 

No. 3S07 

Robert H. Miller, Petitioner. 

Howard Hall ir6 
St. Elizabeths Hospital 

v. 

Doctor Winfred Overholser, Respondent 
St. Elizabeths Hospital 
Washington D. C. 

Petition for a Writ of Habeas Corpus 

To the Honorable 

United States District Judge 

for the District of Columbia, ss: 

(1) Now comes your petitioner, Robert H. Miller: and 
states and shows to this Honorable Court that he is a citizen 
of the United States; and a resident of the District of Co¬ 
lumbia. 
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(2) Petitioner states to this court that he is now being 
illegally restrained, and detained of his lawful liberty in 
Howard Hall, St. Elizabeths Hospital by the above named 
respondent, Dr. Winfred Ovcrholser; That the authority by 
virtue of how the aforesaid respondent detains and re¬ 
strains vour petitioner is In* order of commitment issued 
by this Honorable Court on the 1st and 2nd day of Novem¬ 
ber 1950 which order of commitment is hereto attached 
marked exhibit (A). Let exhibit (A) he designated and be 
made a part of the record of this action. 

(3) Petitioner further states that his imprisonment and 
detention in the said St. Elizabeths Hospital is without due 
process of law: And against the laws contained in the 
Declaration of Rights of the 4th Amendment of the Con- 
stitution of the United States and of the code of laws of the 
Constitution of the District of Columbia; And the guaran¬ 
ties of the 14th Amendment of said United States Con¬ 
stitution. 

(4) That on the 16th day of June, 1950, your petitioner 
was aroused out of bed at 417 6th St. X.W. at 3:00 AM by 
Metropolitan Police Officers who unlawfully and without 
any warrant of authority, entered petitioners apartment 
and searched and tore apart all of petitioners belongings; 

and finally, illegally and falsely arrested this peti- 
8 tioner, and took him to different police stations in 
the District of Columbia and further, petitioner was 
not allowed to communicate with any one to call a counsel 
until after 12:00 PM June 16th 1950. Whereof these prem¬ 
ises considered : Petitioners arrest was false, and without a 
warrant: Arresting officers searched without a warrant. 

PRAYER 

Your petitioner prays that (1) A writ of Habeas Corpus 
be issued by this Honorable Court commanding the above 
named respondent. Dr. Winfred Ovcrholser to produce the 
body of Robert H. Miller, before this court, to show cause, 
if any there be or he may have, why aforesaid petitioner 
Robert II. Miller, shall not be discharged from his said 
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illegal imprisonment and restraint, and: (2) That he be dis¬ 
charged therefrom. 

Robert H. Miller 


District of Columbia, ss : 

Robert H. Miller of lawful age being first dulv sworn 
according to law. deposes and says before me on this 13th 
day of .July 1951 that he has read the aforegoing petition 
and that he verily believes that the matters hereinabove 
stated to the end to be true. 

Robert H. Miller 
Charles V. Hkmm 
Notary Public 

My commission expires March 14 1954 
15 Filed Aug 8 1951 

IX THE UNITED DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 3807 
In re Robert H. Miller Petitioner 

Return and Answer to Petition of Habeas Corpus 

The return and answer of Dr. Winfred Overholser, Super¬ 
intendent, Saint Elizabeths Hospital, to the petition of 
Robert H. Miller for a writ of habeas corpus respectfully 
represents to the Court: 

1. In reply to Paragraphs 1, 2 and 3 of the petition, the 
respondent admits that the petitioner is confined in Saint 
Elizabeths Hospital, but denies that such detention is illegal 
or unlawful. 

In support whereof the respondent deposes and says that 
the said Robert H. Miller was admitted to Saint Elizabeths 
Hospital by transfer from the District of Columbia Jail on 
November 21,1950, on an order of the United States District 
Court for the District of Columbia, following a proceeding 
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under Public Law 615, Title 22, District of Columbia Code, 
having; been found by the Court to be a sexual psychopath 
within the meaning' of Section 3503(1), Title 22, District 
of Columbia (’ode, with the following order: 

“That the said defendant, Robert li. Miller, be, and he is 
hereby, committed to Saint Elizabeths Hospital to be con¬ 
fined there until the Superintendent of Saint Elizabeths 
Hospital finds that he is sufficiently recovered so as not to 
be dangerous to other persons.” 

For the further information of the Honorable Court, the 
section of the law mentioned under “Parole; Dicharge,” 
follows: 


Any person committed under this title may be released 
from confinement when the Superintendent, Saint Eliza¬ 
beths Hospital, finds that he has sufficiently recovered so as 
to not be dangerous to other persons, provided if the person 
to be released be one charged with, crime or undergoing 
sentence therefor, the Superintendent of the hospital shall 
give notice thereof to the Judge of the Criminal Court and 
deliver him to the Court in obedience to proper precept. 

Certified copies of his commitment papers are attached 
hereto, marked Exhibit A, and prayed to be read as a part 
of this return. 


2. In reply to Paragraph 4, the respondent neither affirms 
nor denies the allegations made, since he has no informa¬ 
tion of probative degree and the matters alleged are 
16 not within his purview. 

3. Tlie respondent further states that there has 
been no change in this petitioner's condition since his com¬ 
mitment to Saint Elizabeths Hospital. 

Wherefore, the premises considered, the respondent 
prays that the writ herein be discharged, the petition dis¬ 
missed and the petitioner remanded to the custody of the 
respondent. 

Winfred Overholser 
Winfred Overholser, M.D. 
Superintendent 
Saint Elizabeths Hospital 

**•••••••• 
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19 Filed Aug 20 1951 

IN THE UNITED DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus Xo. 3807 
Robert H. Miller, Petitioner 

v. 

Winfred Overuolser, Respondent 

Let this be filed. Aug 20, 1951 

Burnita Shelton Matthews 
Judge 

Amendments to Petition 

Your Petitioner, Robert IT. Miller, hereby amends his 
Petition for Habeas Corpus filed herein by adding thereto 
the following: 

(1) Your Petitioner was not arrested by the major of 
police, the superintendent of police, or one of the lieute¬ 
nants of police. Your Petitioner’s arrest was unlawful. 
Xo warrant was issued for Petitioner’s arrest. 

(2) Since your Petitioner’s arrest was unlawful, his sub¬ 
sequent detention in the District of Columbia Jail resulting 
from that arrest was unlawful. While so unlawfully de¬ 
tained, your Petitioner was examined in the District of 
Columbia Jail by physicians whose reports and testimony 
were used bv this court as the basis for finding that vour 
Petitioner was a sexual psychopath. Your Petitioner was 
committed to St. Elizabeths Hospital as a result of that 
finding and is now there so unlawfully detained. 

(3) Threats from the jailers to your Petitioner compelled 
him to give testimony against himself to the examing phy¬ 
sicians whose reports and testimony were used by this 
court as a basis for finding that your Petitioner is a sexual 
psychopath. Your Petitioner was committed to St. Eliza¬ 
beths Hospital on the basis of that finding and is now there 




so detained contrary to the Fifth Amendment to the 
Constitution. 

20 (4) Your Petitioner was and is confined under the 

authority of the Act of June 9, 1948, 62 Stat. 347-350, 
Chapter 428, Sections 103-209, and 22 D. C. 1940 Code, 
Chapter 35. Sexual Psychopaths, Sections 3501-3511, com¬ 
monly and hereinafter referred to as the Miller Act. 

(a) The Miller Act is unconstitutional. 

(b) The Miller Act is unconstitutional as applied to your 
Petitioner. 

(5) Your Petitioner is being held in St. Elizabeths Hos¬ 
pital to answer for an infamous crime without a present¬ 
ment or indictment of a grand jury, contrary to the Fifth 
Amendment of the Constitution. 

(6) Your Petitioner was indicted (Grand Jury Case No. 
1047-50) and there is still pending against him in this court 
a criminal case (No. 1158-50) arising out of his alleged 
violation of Sections 3501(a) and 3502(a) of the D. C. 1940 
Code. Subsequently your Petitioner was charged and is 
no\V committed for the same offense which subjects your 
Petitioner to be twice put in jeopardy of life or limb for the 
same offense contrary to the Fifth Amendment to the 
Constitution. 

(7) Your Petitioner allegedly committed the violations 
of said Sections 3501(a) and 3502(a) June 16, 1950. At all 
times since then your Petitioner has been ready, able, and 
willing to stand trial but has not been so tried. Your Pe¬ 
titioner was confined to jail upon June 17,1950—November, 
1950, and from November, 1950 to date at St. Elizabeths 
Hospital. Your Petitioner has been and is being denied 
the right to a speedy trial as guaranteed by the Sixth 
Amendment to the Constitution. 

(S) Your Petitioner has been and is deprived of liberty 
without due process of law contrary to the Fifth Amend¬ 
ment of the Constitution. 
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(9) Your Petitioner was examined by physicians and 
compelled, under the Miller Act, to be a witness against 
himself in that examination, contrary to the Fifth Amend¬ 
ment to the Constitution. The Miller Act does not 

21 even purport to give complete immunity from fur¬ 
ther prosecution which is required constitutionally 
when a person is compelled to give testimony on incrimi¬ 
nating matters. 

(10) The physicians who examined your Petitioner and 
testified against him obtained no information in the pres¬ 
ence of your Petitioner other than that derived from their 
examination of your Petitioner. To the extent if any that 
the physicians obtained information other than by the ex¬ 
amination of vour Petitioner, vour Petitioner was not 
confronted with the witnesses against him as required by 
the Sixth Amendment to the Constitution. Since November, 
1950, your Petitioner has been confined to St. Elizabeths 
Hospital as a sexual psycopath. During that time nothing 
has been done to benefit your Petitioner’s alleged aliment 
as a sexual psycopath. Such confinement is the infliction 
of a cruel and unusual punishment contrary to the Eighth 
Amendment to the Constitution. 

(11) No benefit to Petitioner or improvement of his 
alleged condition as a sexual psycopath has resulted from 
his confinement and treatment at St. Elizabeths Hospital. 
His confinement there, therefore, cannot be supported as 
a curative or therapeutic measure. In the absence of such 
measures, his confinement is punitive in nature and cannot 
he supported constitutionally. 

(12) There is no constitutional authority for depriving 
a person of his liberty for the possibility of what he might 
do in the future. 

(13) your Petitioner is not now a sexual psycopath as 
defined in said Section 3503. 

Robert H. Miller 
Robert H. Miller 

• ••••••••• 
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27 Filed Oct 13 1951 

IN THE UNITED DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus Xo. 3807 
Robert H. Miller, Petitioner 

v. 

Winfred Overuolser, Respondent 

Stipulation as to Evidence 

The parties hereto by their counsel below named hereby 
stipulate the following: 

1. That if the persons named in paragraph 2 of this 
stipulation were present and testifying in this case, each 
would testify as to the following facts: 

a. That witness is an employee of St. Elizabeths Hos¬ 
pital, Washington, D. C., assigned to Howard Hall, and has 
close and detailed contact and association with the patients 
in that hall. 

b. That witness is acquainted with Robert H. Miller, the 
petitioner herein, who has been a patient at Howard Hall 
for some months and has had an opportunity to observe 
the said Robert H. Miller repeatedly. 

c. That to the best of the witness’ knowledge and beliefs, 

at no time has the said Robert H. Miller indulged or excited 

himself sexually alone or with others in any manner, nor 

has the said Robert H. Miller indulged others sexually in 

anv manner, and further that witness has not observed anv 

sexual conduct, or activitv of the said Robert H. Miller 

* 

at any time. 

28 2. The witnesses who, if so called, would so testify 
are as follows: 

Mr. George S. Piles (Chief Nurse and Supervisor) 
Mr. T. L. Redd (Charge Attendant) 

Mr. Luther Huff (Charge Attendant) 
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Mr. Campbell (Chief Registered Nurse) 

Mr. John Farr (Nurse) 

Mr. B. C. Cravey (Nurse) 

Mr. Cullen (Attendant) 

Mr. L. A. Carlson (Nurse) 

Mr. Jones (Attendant) 

Mr. L. B. Jones (Registered Nurse) 

Mr. L. P. Baizemore (Nurse) 

Mr. Robert H. Shaw (Nurse) 

Mr. Glenn Goodrich (Nurse) 

3. By entering into this stipulation, the parties reserve 
any and all objections available as to the relevancy, ma¬ 
teriality, or competency of said testimony. 

Charles Effinger Smoot 
Attorney for Petitioner 

Emory W. Reisinger, II 
Assistant TJ . S. Attorney 

**#•••*#** 

31 Filed Oct 24 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 3S07 
Robert H. Miller, Petitioner 
v. 

Winfred Overholser, Respondent 

Findings of Fact and Conclusions of Law 

This cause coming on for hearing on October 2, 1951, on 
the petition for a writ of Habeas Corpus, and the Court 
having considered the writ, the return and answer thereto, 
and the evidence adduced in open Court, the Court finds 
the following facts and states its conclusions of law as 
follows: 
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1. That the petitioner was committed to Saint Elizabeths 
Hospital on November 21, 1050, on an order of the United 
States District Court for the District of Columbia under 
the provisions of Public Law 615, Title 22 of the District 
of Columbia Code, having been found by the Court to be a 
sexual psychopath within the meaning of Title 22, District 
of Columbia Code, Section 3503. 

2. There has been no change in petitioner’s condition 
since his commitment to Saint Elizabeths Hospital on No¬ 
vember 21, 1950, and he is in need of further care and treat¬ 
ment as a sexual psychopath. 

3. The proceeding held under the provisions of Public 
Law 615. Title 22, of the District of Columbia Code was a 
civil proceeding. 

4. The provision? of Public Law 615,Title 22, District 
of Columbia Code, as contained in Sections 3501 et seq., 
do not violate any guarantees or rights provided by the 
Constitution of the United States of America, and the peti¬ 
tioner was accorded full protection of his constitutional 
rights and privileges in the proceedings whereby he was 
committed to the care and custody of the respondent. 

F. Dickinson Letts 
Judge 

32 Filed Oct 24 1951 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus No. 3807 
Robert H. Miller, Petitioner 


v. 

Winfred Ovf.rholser, Respondent 

Order 

Upon consideration of the petition for a writ of Habeas 
Corpus, the return and answer thereto, and the evidence 
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adduced in open Court, it is this 24th day of October, 1951, 
Ordered that the writ be discharged, the petition be dis¬ 
missed, and the petitioner remanded to the custody of the 
respondent. 

F. Dickinson Letts 
Judge 

********** 
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Sexual Psychopath Act of California 

(Calif. Code, Welfare & Institutions, §§ 5500-5516 

(Deering, 1949)) 

Chapter 4 
Sexual Psychopaths 

§ 5500. “Sexual psychopath” defined. As used in this 
chapter, “sexual psychopath” means any person who is af¬ 
fected, in a form predisposing to the commission of sexual 
offenses against children, and in a degree constituting him 

a menace to the health or safety of others, with anv of the 

* ' % 

following conditions: 

(a) Mental disease or disorder. 

(b) Psychopatic personality. 

(c) Marked departures from normal mentality. 

§ 5501. Suspension of prosecution or sentence for inves¬ 
tigation: Detention and apprehension for hearing. 

(Court may adjourn proceeding, etc., upon affidavit that 
accused is a sexual psychopath.) If, when any person is 
charged with a crime, either before or after adjudication of 
the charge, it appears by affidavit to the satisfaction of the 
court that such person is a sexual psychopath within the 
meaning of this chapter, the court may adjourn the pro¬ 
ceeding or suspend the sentence, as the case may be, and 
thereupon proceed as provided hv this chapter. 

(Form of affidavit: Order for detention.) The affidavit 
shall be substantially in the form specified for the affidavit 
of insanity in section 5051 and shall state fully the facts 
upon which the allegation that the person is a sexual psy¬ 
chopath is based. If the person is then before the court 
or is in custody, the court may order that the person be 
detained in a place of safety until the issue and service of a 
warrant of apprenhension as provided by this chapter. 

(Warrant for apprehension: Execution: Delivery of 
copies.) The judge or justice presiding in such court shall 
issue and deliver to some peace officer for service, a war¬ 
rant directing that the person be apprehended and taken 


before a judge of the superior court for a hearing and ex¬ 
amination upon the allegation that the person is a sexual 
psychopath. The officer shall thereupon apprehend and 
detain the person until a hearing and examination can be 
had. At the time of the apprehension a copy of the affi¬ 
davit and the warrant shall he personally delivered to the 
person. 

(Form of affidavit and warrant.) The affidavit and war¬ 
rant of apprehension shall be substantially in the form 
provided by section 5051 of this code for the apprehen¬ 
sion of a person alleged to be insane. 

§ 5502. Hearing and findings: Further proceedings. If, 
upon the hearing on the allegation of sexual psychopathy, 
the person before the court upon trial or under conviction, 
is found not to be a sexual psychopath, the court may pro¬ 
ceed with the trial or impose sentence, as the case may be. 
If upon the hearing on the allegation of sexual psycho¬ 
pat hy, the person is found to be a sexual psychopath, the 
court may suspend the proceedings and commitment to a 
State hospital shall proceed, according to the provision of 
this chapter. 

§ 5502.5. Certification of recovery: Parole: Discharge 
as recovered: Return to court when treatment not bene¬ 
ficial. Whenever a person who is committed to a State 
hospital as a sexual psychopath recovers from his sexual 
psychopathy to such an extent that in the opinion of the 
superintendent of the hospital he is no longer a menace 
to the health and safety of others, said superintendent may 
certify said opinion to the committing court. Unless, with¬ 
in 30 days after the receipt of such certification, said 
court shall order the return of said person to await the 
further action of the court with reference to the criminal 
charge against him, the superintendent of the hospital in 
which he is confined may parole the person under such 
terms and conditions as shall be specified by the superin¬ 
tendent, for a period of not less than five years. If at the 
end of the five-year period the person has not shown any 
tendency to revert to his sexual psychopathy, he may be 
discharged as recovered. The parole shall be on the same 





general terms and conditions as parole of the insane. 
When, in the opinion of the superintendent of the hos¬ 
pital, the sexual psychopath has not recovered from his 
sexual psychopathy and will not benefit by further care and 
treatment in the hospital, the superintendent may return 
him into the court for further disposition of his case. 

$ 5503. Production of person in court: Information of 
charge and rights: Setting for hearing: Place of hearing: 
Entry of order: Service of copy: Notice to relative's. The 
person alleged to be a sexual psychopath shall be taken be¬ 
fore a judge of the superior court, to whom the affidavit 
and warrant of apprehension shall be delivered to be filed 
with the clerk. The judge shall then inform him that he 
is alleged to be a sexual psychopath, and inform him of 
his rights to make a reply to the allegation and to produce 
witnesses in relation thereto. The judge shall by order fix 
such time and place for the hearing and examination in 
open court as will give reasonable opportunity for the pro¬ 
duction and examination of witnesses. If, however, the 
person is too ill to appear in court, or if appearance in 
court would be detrimental to the mental or physical health 
of the person, the judge may hold the hearing at the bed¬ 
side of the person. The order shall be entered at length 
in the minute book of the court or shall be signed by the 
judge and filed, and a certified copy thereof served on the 
person. The judge shall order that notice of apprehen¬ 
sion of the person and of the hearing on the allegation of 
sexual psychopathy be served on such relatives of the per¬ 
son known to be residing in the county as the judge deems 
necessary or proper. 

§ 5504. Psychiatrists to examine person: Qualifications 
and appointment. The judge shall appoint not less than 
two nor more than three psychiatrists, each of whom shall 
be a holder of a valid and unrevoked physician’s and 
surgeon’s certificate who has directed his professional 
practice primarily to the diagnosis and treatment of men¬ 
tal and nervous disorders for a period of not less than 
five years, and at least one of whom shall be from the 
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medical stall ot a State hospital or county psychopathic 
hospital, to make a personal examination of the alleged 
sexual psychopath, directed toward ascertaining whether 
the person is a sexual psychopath. 


§ 550o. Same: Hearing witnesses and report of examina¬ 
tion. The psychiatrists so appointed shall file with the 
court a written report of the result of their examination, 
together with their conclusions and recommendations. At 
the hearing they shall hear the testimony of all witnesses, 
and shall testify as to the result of their examination, and 
to any other pertinent facts within their knowledge. 


$ 5506. Same: Calling and examination as witnesses in 
court. Any psychiatrist so appointed by the court may he 
called by either party to the proceeding or by the court 
itself and when so called shall be subject to all legal objec¬ 
tions as to competency and bias and as to qualification as 
an expert. 'When called by the court, or by either party 
to the proceeding, the court may examine the psychiatrist, 
as deemed necessary, but either party shall have the same 
right to object to the questions asked by the court and the 
evidence adduced as though the psychiatrist were a witness 
for the adverse party. 'When the psychiatrist is called and 
examined by the court the parties may cross-examine him 
in the order directed by the court. 'When called by either 
party to the proceeding the adverse party may examine 

him the same as in the case of anv other witness called bv 

* * 

such party. 


§ 5507. Same: Fees allowable: Limit: Payment by 
county. The psychiatrists so appointed by the court shall 
be allowed such fees as in the discretion of the court seem 
just and reasonable, with regard to the services rendered 
by the psychiatrists, but in no event shall such fees exceed 
the sum of forty dollars per day in addition to actual trav¬ 
eling expenses. The fees allowed shall be paid by the 
countv in which the hearing is held. 

§ 5508. Other expert witnesses. The provisions of this 
chapter relating to psychiatrists appointed by the court 
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shall not bo deemed or construed to prevent any party to 
a proceeding under this chapter from producing any other 
expert evidence as to the mental condition of the alleged 
sexual psychopath. 

§ 5509. Other witnesses with knowledge of facts. The 
judge shall also cause to be examined as a witness any 
other person whom he believes to have knowledge of the 
mental condition of the alleged sexual psychopath, or of the 
financial condition of the alleged sexual psychopath and of 
any person liable for his support. 

§5510. Compelling witnesses’ attendance: Fees and ex¬ 
penses (Subpenas: Out-of-county witnesses.) The judge 
mav, for anv hearing, order the clerk of the court to issue 
subpenas and compel the attendance of witnesses from any 
place within the boundaries of this State; but no person is 
obliged to attend as a witness in such a hearing out of the 
county where he resides or is served unless the judge, upon 
affidavit to the effect that affiant believes that the evidence 
of the witness is material and his attendance at the hearing 
necessary, endorses on the subpena an order for the at¬ 
tendance of the witness. 

(Right to fees and expenses.) All witnesses, other than 
psychiatrists appointed by the court, attending the hearing 
upon a subpena issued under this section shall be entitled 
to the same fees and expenses as in criminal cases, to be 
paid upon the same conditions and in like manner. 

§5511. Presence of persons at hearing of charges: At¬ 
torney. The alleged sexual psychopath shall be present at 
the hearing, and if he has no attorney, the judge may ap¬ 
point an attorney to represent him. 

§ 5512. Affirmative finding and order of commitment. Tf. 
after examination and hearing, the judge believes that the 
person is a sexual psychopath, he shall make and sign an 
order that the person be confined in a State hospital for 
the care and treatment of the insane. 

§ 5512.5. Right to jury trial. Persons found by the court 
to be sexual psychopaths under this chapter shall have the 
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same rights to jury trial as provided in this code for per¬ 
sons mentally ill or insane. 

§ 5513. Execution and return of commitment by sheriff: 
1-ees and expenses: Execution without expense by person 
liable for support: Attendants for females. The sheriff 
of any county wherein an order is made by any court com¬ 
mitting any person under this chapter or returning such 
person to the court, or any other person designated bv the 
court, shall execute the writ of commitment or order of 
return, and receive as compensation therefor such fees as 
are now or may hereafter be provided by law for the trans¬ 
portation of prisoners to the State prison, which shall be 
payable in the same manner. Subject to the approval of 
the judge in all cases any person charged with the support 
of a person committed may, and if he is able or the estate 
of such person is sufficient, shall, execute the writ of com¬ 
mitment without expense to the county or State, after 
being duly sworn therefor. Where the writ is so executed, 
the person executing it shall for that purpose have the 
powers of a sheriff, and the execution by him shall have the 
same effect as if performed by the sheriff. Xo female per¬ 
son committed shall be taken to the hospital by any male 
person not her husband, father, brother, or son, without 
the attendance of some woman of good character and ma¬ 
ture age, chosen for the purpose by the court, which wom¬ 
an shall, if the court sees fit, be paid tberefor such reason¬ 
able remuneration as the court allows. 

§5514. Certified copies of commitment papers for hos¬ 
pital officer. Certified copies of the affidavit, warrant of 
apprehension, order for hearing and examination, report 
of the psychiatrists and the order of commitment shall be 
delivered to the person transporting the sexual psychopath 
to the State hospital, and shall be delivered by such person 
to the officer in charge of the hospital to which the sexual 
psychopath is committed. 

§ 5515. Expense of commitment, care, and delivery to 
hospital. (Inquiry into financial condition: Order for pay¬ 
ments.) At the hearing the judge shall inquire into the 
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financial condition of the person committed or of any other 
person charged with his support. If the judge finds such 
person able to do so in whole or in part, the judge shall 
make a further order requiring him to pay, to the extent the 
judge considers him able to pay, the expenses of the pro¬ 
ceedings in connection with the commitment and to pay to 
the county at stated periods such sums as the court deems 
proper, during such time as the person committed remains 
in the hospital. The court may from time to time modify 
any such order. 

(Designation of county officer to receive payments, etc.) 
The judge shall designate some county officer to keep a rec¬ 
ord of such payments ordered to be made, to receive, receipt 
for, and record such payments made, to pay over such pay¬ 
ments to the county treasurer, to see that the persons or¬ 
dered to make such payments comply with such orders, and 
to report to the court any failure on the part of such per¬ 
sons to make such payments. 

(Order to pay expense of delivery to hospital: Payment 
and crediting.) If the court finds the person committed or 
the person charged with his support able to do so in whole 
or in part, the court shall make a further order requiring 
the person committed or the person charged with his sup¬ 
port to pay to the Department of Institutions the expense 
of delivery of the person to the State hospital, which shall 
be paid to and collected by the department and credited to 
the appropriation for transportation of patients. 

$ 5516. County charge for support: Auditor’s report in 
state settlement of amount due: Payment by treasurer. 
The county of which any sexual psychopath committed to a 
State hospital is a legal resident shall pay the State the 
cost of the care of such person, for the time the person com¬ 
mitted remains an inmate of the hospital, at the rate of 
twenty dollars per month. Each county auditor shall in¬ 
clude in his State settlement report rendered to the Con¬ 
troller in the months of January and June the amount due 
under the provisions of this section, and the county treas¬ 
urer at the time of settlement with the State in such months 





shall pay to the State Treasurer, upon the order of the Con¬ 
troller, the amounts found to be due by reason of such com¬ 
mitments. 


Sexual Psychopath Act of Illinois 

(Ill. Stat. Ann. §§ 37.665 (l)-37.665 (7) (.Jones, Supp. 1949)) 
Ax Act to provide for the commitment and detention of 
criminal sexual psychopathic person. 

37.665(1) Section 1. Definition: All persons suffering 
from a mental disorder, and not insane or feeble-minded, 
which mental disorder has existed for a period of not less 
than one (1) year, immediately prior to the filing of the 
petition hereinafter provided for, coupled with criminal 
propensities to the commission of sex offenses, are hereby 
declared to be criminal sexual psychopathic persons. 


37.665(2) $ 2. Jurisdiction. Jurisdiction of criminal 
sexual psychopathic persons charged with criminal offense 
is vested in the Circuit Courts outside of Cook County, the 
Municipal Court of Chicago, and other Municipal Courts in 
this State, for the purpose of conducting hearings for 
commitment and detention of such persons, as hereinafter 
provided. 


37.665(3) §3. Petition—Endorsements: When any 
person is charged with a criminal offense and it shall ap¬ 
pear to the Attorney General or to the State’s Attorney 
of the county wherein such person is so charged, that such 
person is a criminal sexual psychopathic person, then the 
Attorney General or State’s Attorney of such county may 
file with the clerk of the court in the same proceeding 
wherein such person stands charged with criminal offense, 
a petition in writing setting forth facts tending to show 
that the person named is a criminal sexual psychopathic 
person. 


37.665(4) §4. Examination by psychiatrist: After the 
filing of the petition, the court shall appoint two qualified 
psychiatrists to make a personal examination of such al¬ 
leged criminal sexual psychopathic person, directed 




toward ascertaining whether •such person is criminally, 
sexually psychopathic, and said psychiatrists shall file 
with the court a report in writing of the result of their 
examination together with their conclusions and recom¬ 
mendations. A qualified psychiatrist within the meaning 
of this section is a reputable physician licensed to prac¬ 
tice in Illinois, and who has exclusively limited his profes¬ 
sional practice to the diagnosis and treatment of mental 
and nervous disorders for a period of not less than five 
years. 

37.665(5) §5. Hearing—Evidence—Commitment: Be¬ 
fore trial on the criminal offense a hearing on the petition 
shall be held and a jury shall be impaneled to ascertain 
whether or not the person charged is a criminal sexual 
psychopathic person. Such hearing shall not be had until 
ten days after service of a copy of such petition on the 
person so charged. 

Upon such hearing it shall be competent to introduce 
evidence of the commission by the said person of any 
number of crimes together with whatever punishments, if 
anv, were inflicted. 

If the jury by their verdict determine that said person 
is a criminal sexual psychopathic person, then the court 
shall commit such person to the Department of Public 
Safety. In all commitments of male persons hereunder, 
the court shall direct the Department of Public Safety to 
confine the person so committed in the psychiatric division 
of the Illinois State Penitentiary at Menard, Illinois, or in 
the Illinois Security Hospital at Chester, Illinois, and the 
Department of Public Safety shall keep safely the person 
so committed until such person shall have fully and per¬ 
manently recovered from such psychopathy. 

37.665(6) §6. Discharge: After commitment, an ap¬ 
plication in writing setting forth facts showing that such 
criminal sexual psychopathic person has recovered may 
he filed before the committing court and a jury shall be 
impaneled to ascertain whether or not such person has 
fully recovered from such psychopathy. The court shall 


set a date for such hearing not later than ten (10) days 
after such petition is filed. Upon a verdict of the jury 
that •such person has fully recovered from such psycho¬ 
pathy, then the court shall order that such person be dis¬ 
charged from the custody of the Department of Public 
Safety and committed to the custody of the Sheriff of the 
county from which he was committed to stand trial for the 
criminal offense charged against such person. 

Upon a verdict of the jury that such person has not re¬ 
covered from such psychopathy, then the court shall order 
such person to be returned to the cu-stody of the Depart¬ 
ment of Public Safety to be held under the previous com¬ 
mitment of such person. 

37.665(7) Transfer of persons committed to Department 
of Public Safety. $ 7. Persons heretofore committed to 
the Department of Public Welfare under the provisions of 
this Act shall be deemed transferred and committed to the 
Department of Public Safety. 

Sexual Psychopath Act of Michigan 

(Mich. Stat. Ann. §§ 28.967(1)-28.967(8) (Supp. 1951)) 

An Act to define criminal sexual psychopathic persons 
and to provide for the commitment of such persons and 
the procedure therefor. 

The People of the State of Michigan enact: 

§ 28.967(1) Criminal sexual psychopathies; who are.) 
Section 1. Any person who is suffering from a mental dis¬ 
order and is not feeble-minded, which mental disorder is 
coupled with criminal propensities to the commission of 
sex offenses is hereby declared to be a criminal sexual psy¬ 
chopathic person. 

§ 28.967(2) Same; jurisdiction.) Sec. 2. Jurisdiction 
of criminal sexual psychopathic persons charged with 
criminal offense is vested in the circuit courts of the state, 
the recorders court of the city of Detroit, and the superior 
court of the city of Grand Rapids. 





§ 28.967(3) Same; charged with or convicted of criminal 
offense; statement to be tiled.) Sec. 3. When any person 
is charged with a criminal offense, or has been convicted 
of or has pleaded guilty to such offense and has been 
placed on probation, or has been convicted or pleaded 
guiltv to such offense but has not vet been •sentenced, and 
it shall appear that such person is a criminal sexual psy¬ 
chopathic person, (as evidenced by such mental disorder 
which has existed for a period of not less than 4 months,) 
then the prosecuting attorney of -such county, or the at¬ 
torney general, or some one on behalf of the person 
charged, may file with the clerk of the court in the same 
proceeding wherein such person stands charged with, or 
has been convicted of, or has pleaded guilty to such crimi¬ 
nal offense, a statement in writing setting forth facts tend¬ 
ing to show that such person is a criminal -sexual psycho¬ 
pathic person. 

§ 28.967(4) Same; appointment of psychiatrists, exami¬ 
nation, report; further proceedings: voluntary submission 
to treatment, effect. Sec. 4. Upon the filing of such state¬ 
ment by the prosecuting attorney or the attorney general 
the court shall, or if filed on behalf of the accused the court 
shall, appoint 3 psychiatrists qualified by at least 5 years 
of exclusive practice in psychiatric diagnosis and treat¬ 
ment and chosen from a list consisting of not less than 6 
compiled by the department of mental health to make a 
personal examination of such alleged criminal sexual 
psychopathic person who shall file with the court a report 
in writing of the results of their examination together with 
their conclusions. Said report shall he open to the inspec¬ 
tion of the accused or his counsel, but shall not he com¬ 
petent evidence in any other proceeding against accused 
except the hearing to inquire into his alleged psychopathy. 
Said alleged psychopath shall be required to answer the 
questions propounded by such psychiatrists under penalty 
of contempt of court: Provided, That such examination 
shall not violate common law privileges or constitutional 
privileges against self incrimination. In the event that 
all 3 of such psychiatrists in such reports state their con- 
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elusions to the effect that such person is a criminal sexual 
psychopathic person with a written statement of the facts 
on which such conclusions are based, then proceedings 
shall be had as provided in this act prior to a trial of such 
person upon the criminal offense with which he then stands 
charged, or prior to sentence if he then stands convicted 
and has not been placed on probation, or prior to comple¬ 
tion of probation sentence: Provided, That nothing herein 
contained shall prevent any person within the purview of 
section 1 of this act from voluntarilv submitting himself 
to treatment for mental disorder under the provisions of 
section 9a of Act Xo. 151 of the Public Acts of 1923, as 
amended, being section 330.19a of the Compiled Laws of 
1948, prior to conviction or plea of guilty on the charge 
specified in section 3 of this act: Provided further, That 
voluntary submission for treatment shall in no way pre¬ 
vent the prosecuting attorney or the attorney general, as 
the case may be, from proceeding to obtain a conviction 
and sentence or a conviction and further proceedings un¬ 
der this act if in his opinion the public health, safety and 
welfare requires such action either prior to, during or 
after the conclusion of such voluntary submission for 
treatment. 

§ 28.967(5) Same; hearing; evidence admissible; com¬ 
mitment to institution. Sec. 5. Upon a hearing held for 
that purpose the court without a jury, unless a jury is 
demanded within 15 days after the filing and service upon 
the accused or his counsel of said reports with notice 
thereto attached, to the defendant, of his right to demand 
a jury trial, shall ascertain whether or not such person is 
a criminal sexual psychopathic person. Upon such hear¬ 
ing it shall be competent to introduce evidence of the com¬ 
mission by such person of any number of crimes involving 
sexual motivation of which the accused may theretofore 
have been convicted, togethor with the record of the pun¬ 
ishment inflicted therefor. If such person is determined 
to be a criminal sexual psychopathic person then the court 
shall commit such person to the state hospital commission 
to be confined in an appropriate state institution under 
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the jurisdiction of either the state hospital commission or 
the department of corrections until the superintendent of 
the institution shall have reasonable grounds to believe 
that such person has recovered from such psychopathy. 

§ 28.967(6) Same; parole. Sec. 6. The state hospital 
commission shall have the right to release such person 
upon parole to such persons and under such conditions as 
hi-s condition, in the judgment of the state hospital com¬ 
mission, merits. 

§ 28.967(7) Same; discharge; hearing as to recovery; 
periodical examination by psychiatrists, report, use as evi¬ 
dence. Sec. 7. Such criminal sexual psychopathic per¬ 
son shall be discharged only after he shall have fully re¬ 
covered from such psychopathy. At any time, when he 
shall appear to have so recovered, a petition in writing 
setting forth the facts showing such recovery may be filed 
with the clerk of the court by which he was committed and 
such court shall proceed to determine whether or not he 
has fully recovered from such psychopathy. Jury trial of 
such issue may be had, if demanded before the trial of said 
issue and within 15 days after the filing of such petition. 
If, following such hearing, such person is found to have 
fully recovered from such psychopathy, then the court 
shall order such person to be discharged from the custody 
of the state hospital commission. In the event such person 
is found to have not fully recovered from such psychopathy, 
then the court shall order such person to be returned to the 
custody of the state hospital commission to be held under 
the previous commitment of such person. 

As long as such psychopath shall remain in the custody 
of the department of mental health of commission he shall 
be examined at least once a year by 2 psychiatrists ap¬ 
pointed by the commission who shall report in writing 
their findings including therein any facts tending to show 
appearance of recovery, to the committing court and to the 
commission. These reports shall thereafter be available 
to such committed person’s attorney for use in petitions 
for discharge, and also as evidence at any hearings on such 
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petitions if so requested by petitioner, by the prosecutor 
or by the court. 

§ 28.967(8) Same; when not to be tried or sentenced for 
offense. Sec. 8. Xo person who is found in such original 
hearing to be a criminal sexual psychopathic person and 
such finding having become final, may thereafter be tried 
or sentenced upon the offense with which he originally 
stood charged, or convicted, in the committing court at the 
time of the filing of the original petition. 

§ 28.967(9) Same; expense of confinement in institution. 
Sec. 9. The -state shall defray all expenses of such person 
while so confined in a state institution and may recover 
the amount so paid from such person. 

Sexual Psychopath Act of Minnesota 

(Minn. Stat. Ann. §§ 526.09-526.11 (1946)) 

526.09 Psychopathic personality 

The term “psychopathic personality,” as used in sec¬ 
tions 526.09 to 526.11, means the existence in any person 
of such conditions of emotional instability, or impulsive¬ 
ness of behavior, or lack of customary standards of good 
judgment, or failure to appreciate the consequences of his 
acts, or a combination of any such conditions, as to render 
such person irresponsible for his conduct with respect to 
sexual matters and thereby dangerous to other persons. 

526.10 Laws relating to insane persons to apply to psy¬ 
chopathic personalities 

Except as otherwise provided, all laws now in force or 
hereafter enacted relating to insane persons, to persons 
alleged to he insane, and to persons found to be insane, 
shall apply with like force and effect to persons having a 
psychopathic personality, to persons alleged to have such 
personality, and to persons found to have such personality, 
respectively. Before such proceedings are instituted, the 
facts shall first be submitted to the county attorney, who, 
if he is satisfied that good cause exists therefor, shall pre- 


59 


pare tlie petition to he executed by a person having knowl¬ 
edge of the facts and file the same with the judge of the 
probate court of the county in which the “patient”, as de¬ 
fined in such statutes, has his settlement or is present. 
The judge of probate shall set the matter down for hear¬ 
ing and for examination of the “patient”. The judge may 
at his discretion exclude the general public from attend¬ 
ance at such hearing. The “patient” may be represented 
bv counsel; and if the court determines that he is financially 
unable to obtain counsel, the court may appoint counsel for 
him. The “patient” shall be entitled to have subpoenas 
issued out of the court to compel the attendance of wit¬ 
nesses in his behalf. The court shall appoint two duly 
licensed doctors of medicine to assist in the examination 
of the “patient”. The proceedings had shall be reduced 
to writing and shall become part of the records of the court. 
From a finding made by such court of the existence of 
psychopathic personality, the “patient” may appeal to the 
district court upon compliance with the provisions of sec¬ 
tions 525.712, 525.713, 525.72 and 525.73. 

526.11 Not to constitute defense 

The existence in any person of a condition of psycho¬ 
pathic personality shall not in any case constitute a de¬ 
fense to a charge of crime, nor relieve such person from 
liability to be tried upon a criminal charge, unless such 
person is in a condition of insanity, idiocy, imbecility, or 
lunacy within the meaning of the laws relating to crimes 
and criminal procedure. 

Sexual Psychopath Act of Missouri 

(Mo. Stat. Ann. 202.700-202.770 (Vernon 1949)) 
Criminal Sexual Psychopaths 
202.700. “Criminal sexual psychopath” defined 

All persons suffering from a mental disorder and not in¬ 
sane or feeble-minded, which mental disorder has existed 
for a period of not less than one year immediately prior to 
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tlie filing of the petition provided for in section 202.710 
coupled with criminal propensities to the commission of 
sex offenses, and who may be considered dangerous to 
others, are hereby declared to be “criminal sexual psycho¬ 
paths.” 

202.710. Charge of criminal sexual psychopathy—petition 
filed, when 

1. When any person is charged with a criminal offense 
and it shall appear to the prosecuting or circuit attorney 
as the case may be of the county wherein such person is so 
charged that such person is a criminal sexual psychopath, 
then the prosecuting or circuit attorney of such county 
shall file with the clerk of the court in the same proceeding 
where such person stands charged with criminal offense, a 
petition in writing setting forth facts tending to show that 
the person named is a criminal sexual psychopath. 

2. When any reputable person having knowledge that an 
individual who is charged with a criminal offense is a crim¬ 
inal sexual psychopath as defined in sections 202.700 to 
202.770. or that any such individual has committed an act 
or acts which indicate that he may be a criminal sexual 
psychopath, and so informs the prosecuting or circuit at¬ 
torney as the case may be, of the county where the act or 
acts were committed, and the prosecuting or circuit attor¬ 
ney is satisfied that the allegations have merit, are based 
on actual knowledge and are capable of proof, he shall pre¬ 
pare a petition verified upon his information and belief, in 
sufficient detail so that the person complained against will 
be reasonably informed of the charges against him, which 
petition shall be filed with the clerk of the court of proper 
jurisdiction. 

202.720. Procedure upon petition 

1. After the petition charging criminal sexual psycho¬ 
pathy has been filed, a copy thereof shall he served per¬ 
sonally upon the person charged therein and notice in writ¬ 
ing given him that a hearing thereon will be held by the 
court on a date and at a time specified in said notice, said 
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date of hearing to be not less than twenty days later than 
the date of the service of said notice upon him, to deter¬ 
mine whether he shall be medically examined, by whom and 
when and where such examination shall be conducted. 

2. Upon such hearing, if prima facie proof of the crim¬ 
inal propensities to the commission of sex offenses be made, 
the court shall appoint two qualified physicians to make an 
examination of the person charged with criminal sexual 
psychopathy or shall request the director of the division 
of mental diseases to designate two members of the medical 
staff of any state mental hospital to make such examina¬ 
tion. Such medical examination shall be made in the county 
in which the proceedings are pending or in the county of 
residence of the person to he examined, as the court may 
direct. The court shall fix the time, date and place of such 
examination and give to the person to be examined at least 
five days notice thereof. The report of such examination 
shall be in writing and such report shall be filed in court 
as part of its record but shall not be open to public inspec¬ 
tion. A copy thereof shall be furnished without cost by 
the clerk of the court to the person examined. Upon appli¬ 
cation the court shall allow reasonable compensation to the 
examining physicians and shall order such allowances to 
be taxed as costs in the case. 

3. If prima facie proof be not made to the court of the 
criminal propensities to the commission of sex offenses of 
the person charged with criminal sexual psychopathy or if 
the report of at least one of the examining physicians does 
not establish the fact of a mental disorder to which such 
propensities are attributable in the person examined, the 
court shall dismiss the petition. 

4. If prima facie proof be made to the court of the crim¬ 
inal propensities to the commission of sex offenses of the 
person charged with criminal sexual psychopathy and if 
the report of at least one of the examining physicians does 
establish the fact of a mental disorder to which such pro¬ 
pensities are attributable in the person examined, the court 
shall order that a hearing be held on the petition and that 









at least twenty days written notice of such hearing be 
served upon the person charged in said petition or his 
counsel of record. The judge may at his discretion, and 
at the request of the person charged in the petition shall, 
provide for the determination of the issue of criminal sex¬ 
ual psychopathy by a jury. At such hearing the examining 
physicians appointed or designated by the court may tes¬ 
tify as to their examination or examinations of the person 
charged and the results thereof, but their report or reports 
filed in court as herein provided shall not be admissible in 
evidence against the person charged shall be admissible at 
the hearing. The person charged shall be entitled to coun¬ 
sel and shall have the right to present evidence in his be¬ 
half and shall have full rights of appeal. 

202.730. Commitment to state hospital—reexamination 

If the person is found by the court or the jury to be a 
criminal sexual psychopath, the court may commit him to 
State Hospital Xo. 1 at Fulton where he shall be detained 
and treated until released in accordance with the provisions 
of sections 202.700 to 202.770 or may order such person to 
be tried upon the criminal charges against him, as the in¬ 
terests of substantial justice may require. The hospital 
staff shall make periodic examinations of any such persons 
committed, with the view of determining the progress of 
treatment, and shall report to the court not less than once 
each year. 

202.740. Petition for release—hearing—procedure 

At any time after commitment an application in writing 
setting forth facts showing that such criminal sexual psy¬ 
chopath has improved to the extent that his release will 
not be incompatible with the welfare of society, may be 
filed with the committing court. Whereupon the court shall 
issue an order returning the person to the jurisdiction of 
said court for a hearing. This hearing shall in all respects 
be like the original hearing to determine the mental condi¬ 
tion of the defendant. Following such hearing, the court 
shall issue an order which shall cause the defendant either 
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to be placed on probation for a minimum period of three 
years, or returned to the hospital; provided that upon the 
expiration of said probationary period and after further 
hearing by said court to be held in accordance with the 
other provisions of sections 202.700 to 202.770, said psy¬ 
chopath may be discharged. 

202.750. Sections 202.700 to 202.770 not to affect criminal 
law or proceeding 

Nothing in sections 202.700 to 202.770 shall be construed 
as changing in meaning any portion of the criminal code, 
nor shall a finding of criminal sexual psychopathy under 
the provisions of said sections constitute a defense in anv 
criminal action. 

202.760. Support of person committed, how paid 

The support and maintenance of any person committed 
to the state hospital under the provisions of section 202.700 
to 202.770 shall be charged and paid in accordance with the 
law as now provided for in the case of inmates of state hos¬ 
pitals for the insane. 

202.770. Laws governing state hospitals applicable 

All laws now in force relating to the admission of insane 
persons to state hospitals, shall apply to criminal sexual 
psychopaths. 

Sexual Psychopath Act of New Hampshire 

(X. H. Laws, 1949, c. 314) 

Chapter 314. 

Ax Act Relating to the Care, Treatment and Rehabili¬ 
tation of Sexual Psychopaths. 

Be it enacted by the Senate and House of Representatives 
in General Court convened: 

1. Finding of Necessity and Purpose. It is hereby de¬ 
clared that the frequency of sex crimes withint this state 
necessitates that appropriate measures be adopted to pro- 
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tect society more adequately from aggressive sexual of¬ 
fenders: that the laws of this state do not provide for the 
proper disposition of those who commit or have a tendency 
to commit such crimes and whose actions result from a 
psychopathic condition: that society as well as the indi¬ 
vidual will benefit by a civil commitment which would pro¬ 
vide for indeterminate segregation and treatment of such 
persons; that the necessity in the public interest for the 
provisions hereinafter enacted is a matter of legislative 
determination. 

2. Definitions. 1. The term “sexual psychopath” as used 
in this act means any person suffering from such condi¬ 
tions of emotional instability or impulsiveness of behavior, 
or lack of customary standards of good judgment, or fail¬ 
ure to appreciate the consequences of his acts, or a com¬ 
bination of any such conditions, as to render such person 
irresponsible with respect to sexual matters and thereby 
dangerous to himself or to other persons. 

II. The term “majority of the examining board” as used 
in this act means at least two members of the board ap¬ 
pointed by the court under paragraph I of section 4. 

III. The commission referred to in this chapter shall be 
the commission of mental health established by section 34, 
chapter 17, Revised Laws, as amended by chapter 116, 
Laws of 1943. 

3. Inquiry. I. Mandatory. (1) 'Whenever a person is 

arrested and charged with one or more of the following sex 

offenses: rape, unnatural and lascivious act, bestiality, 

sodomy, enticing female child, or any attempt to commit 

such offenses, the county solicitor shall be notified iinme- 

diatelv and shall within seventv-two hours of said arrest 
» * 

prepare a petition requesting the superior court in the 
county having jurisdiction over the offense charged, to con¬ 
duct an inquiry into his mental condition. Where the of¬ 
fender is under eighteen years of age, the petition shall be 
filed with the superior in such county, and the provisions 
of Chapter 132 of the Revised Laws do not apply. 


(2) No person charged with one or more of the sex of¬ 
fenses mentioned in (1) above shall be tried therefor un¬ 
til the examining board, as provided in section 4 below has 
filed a report of the result of its examination, and, in case 
a majority of the board reports that the accused is a sexual 
psychopath, until a decision has been reached upon a hear¬ 
ing held pursuant to section 5. 

II. Discretionary. (1) Whenever facts are presented 
to the county solicitor which satisfy him that good cause 
exists for judicial inquiry as to whether a person is a 
•sexual psychopath he may prepare a petition setting forth 
such facts and requesting a court to conduct an inquiry 
into the condition of such person. The petition shall be 
executed and verified by a person having knowledge of 
the facts on which it is based. The petition shall be filed 
with the superior court in the county in which such alleged 
sexual psychopath has his legal settlement or in which 
•such person is present, and when such alleged psychopath 
is under eighteen years of age, the petition shall be filed 
with the superior court in such county, and the provisions 
of chapter 132 of the Revised Laws do not apply. 

(2) Whenever a person is arrested and charged with 
the crime of incest, the superior court in the county hav¬ 
ing jurisdiction over the offense charged shall be notified 
immediatelv as to •such arrest and charge and mav. if in 
his judgment the circumstances of the particular case re¬ 
quire it, direct the county solicitor to file a petition and 
the provisions of this act shall apply in like manner as if 
the petition had been required under paragraph I of this 
section. 

(3) Whenever a person is arrested and charged with 
lewdness or indecent exposure the county solicitor for the 
county in which the person so charged has his legal settle¬ 
ment or in which such person is present, shall be notified 
immediately and shall forthwith make a statement to be 
recorded in the court having jurisdiction advising the 
court as to whether or not he will exercise the powers con¬ 
ferred upon him under paragraph IT (1) hereof. In the 
event that he elects to exercise the said powers the provi- 


sions of this act shall apply in like manner as if the peti¬ 
tion had been required under paragraph I of this section. 

4. Examination. I. The court with which the petition 
described in the preceding section was tiled shall appoint 
an examining board composed of two psychiatrists, quali¬ 
fied by certification or its equivalent, holding a license to 
practice medicine in New Hampshire, and one physician 
licensed to practice in Xew Hampshire, at least one of 
whom shall be attached to the medical stall: of a state 
mental hospital, to examine forthwith the alleged sexual 
psychopath or the one accused of one or more of the sex 
offenses stated in paragraph I (1) of section 3 and to ob¬ 
tain any additional information in their opinion necessary 
to ascertain whether the person is a sexual psychopath. 

TT. The board may require the cooperation of any state 
agencies in obtaining and furnishing information. The 
board may require any agency, public or private, to fur¬ 
nish copies of any information or records in the posses¬ 
sion of such agency, without court order and notwithstand¬ 
ing anv other provisions of the law as to use or availabilitv 
of such information or records. 

III. The examining board so appointed shall file with 
the court by which they were appointed a written report 
of the result of their examination, together with their 
opinions, conclusions and recommendations and any evi- 
denciary facts necessary to support same. A certified copy 
of this report shall be served upon the person examined 
within three days after the filing thereof with the court. 

IV. The court shall determine the fees to be paid to the 
examining board and such fees together with its expenses 
shall be a charge against the county in which the petition 
is filed. 

5. Hearing. I. If in the examination provided in section 
4 the majority of the examining board makes a report 
with the finding that the person examined is a sexual 
psychopath, within the meaning of this act, the court shall 
conduct a hearing upon such notice as it deems necessary 
within thirty days after the receipt of said report and such 
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report shall be admissible as evidence. The court may, in 
its discretion, exclude the general public from attendance 
at such hearing. The individual concerning whom the peti¬ 
tion is filed shall be entitled to be present at the hearing 
and to be represented by counsel. If the court determines 
that he is financially unable to obtain counsel, the court 
shall appoint counsel to represent him. He shall be 
entitled to have subpoenas issued out of the court to com¬ 
pel the attendance of witnesses in his behalf. Reasonable 
fees of counsel and witness fees for an indigent person 
alleged to be a sexual psychopath shall be allowed by the 
court and shall be a charge against the county wherein the 
petition is heard. 

II. The examining board which made the examination 
pursuant to section 4 may be present at the hearing and 
may be called on to testify as to the result of their exam¬ 
ination and to any other pertinent facts within their 
knowledge. The county solicitor shall appear for the ex¬ 
amining board and cause witnesses to be subpoenaed, if 
necessary, in support of the report. 

III. Upon such hearing, it shall be competent to intro¬ 
duce evidence of the commission by the alleged sexual 
psychopath of any prior sex acts or sex crimes together 
with any action in the way of punishment or otherwise. 

IV. The proceedings had shall be reduced to writing 
and shall be part of the records of the court. 

V. The court shall make an order determining whether 
or not the person proceeded against is a sexual psychopath. 

VI. There shall be no right to a trial by jury in proceed¬ 
ings under this section. 

6. Commitment. Any person determined by the court to 
be a sexual psychopath shall be committed to the commis¬ 
sion to be confined to the institution or facility hereinafter 
provided. 

7. Commission of Mental Health. I. It shall be the duty 
of the commission of mental health to administer the pro- 
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visions of this chapter as it relates to the custody and 
treatment of sexual psychopaths. The commission shall 
establish and maintain a state psychopathic institution as 
hereinafter provided, but, before expending any money 
hereinafter appropriated for capital expense, shall submit 
plans and specifications for the same to the governor and 
council for their approval. 

11. The commission shall direct periodic examinations of 
any such person so committed with the view to determin¬ 
ing the progress of cure, if any, and shall, in an annual 
report submitted to the court by which he was committed, 
give a medical finding on each such person. These reports 
in each individual’s case shall not be destroyed sooner than 
six years after a final determination by the court, pursuant 
to section 10, of the recovery of said person from the con¬ 
dition of sexual psychopath. 

S. Institution Provided. The commission shall provide 
suitable housing and facilities for the detention and treat¬ 
ment of sexual psychopaths. Such housing and facilities 
may be in a separate building or a part of an existing 
building and mav be located on or off the grounds of anv 
existing state institution, but shall be established with the 
advice and consent of the governor and council, and shall 
be administered as a separate institution of the state. Such 
housing and facilities as may be established shall provide 
for the complete segregation of all sexual psychopaths 
from those suffering from other forms of mental illness. 
It shall be the duty of the commission to provide security, 
detention, housing, care and treatment of sexual psycho¬ 
paths. The institution shall be maintained for the psychi¬ 
atric and psychological study and treatment of such sexual 
psychopaths as may he committed to its care for that 
purpose. 

9. Director. The commission shall engage a director 
for the institution, subject to the approval of the governor 
and council, at a salary of eight thousand dollars per 
annum, and such staff members and employees as may be 
deemed by them necessary for the conduct of the institu- 
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tion. They may make such regulations for the manage¬ 
ment of the institution as is deemed necessary bv them. 

10. Records of the Commission. Full and complete 
records shall be kept by Ihe commission of the treatment 
and care of each sexual psychopath committed to the in¬ 
stitution. Such records shall not be open to the inspection 
of any other person not on the staff of the board except 
that a justice of the superior court shall on application 
make an order to permit examinations of the records when 
in his judgment the ends of justice will be served. Such 
records shall be admissible in evidence. 

11. Application of Provisions. The provisions of this 
chapter in so far as they relate to the complete segregation 
of all sexual psychopaths, to the establishment of a sepa¬ 
rate state psychopathic institution and to the employment 
of a director for such institution shall not be effective until 
such time as the general court may make adequate appro¬ 
priations for such purposes. Until such appropriations 
are made, all sexual psychopaths shall be treated by the 
existing facilities at the state hospital and such segrega¬ 
tion of sexual psychopaths shall be made as may be neces¬ 
sary under the facilities existing at said state hospital. 
It shall be the duty of the commission to make a thorough 
and complete study as to the size and specifications of a 
permanent facility for the housing of sexual psychopaths 
in the state and the results of their study shall be reported 
to the 1951 session of the general court. 

12. Discharge. I. If the person proceeded against pur¬ 
suant to paragraph I or IT of section 3 has been committed 
under this act, whenever thereafter the director of the 
institution wherein he is confined shall notify the commis¬ 
sion that the person has recovered, or that his mental 
condition has improved to such an extent that he will not 
be benefited by further treatment and that he is no longer 
dangerous to himself or to others, the commission shall re¬ 
commend bis release to the committing court and shall 
send to such court a record of the case containing the 
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opinion of the director of the institution wherein he was 
confined. 

II. The sexual psychopath or his attorney may petition 
the superior court at any time for his release, provided 
that such petition is accompanied by a statement under 
oath made by a qualified psychiatrist which states that in 
his opinion the sexual psychopath has recovered or that 
his mental condition has improved to such an extent that 
he will not be benefited by further treatment and that he 
is no longer dangerous to himself or to others. 

III. Whenever the court is in receipt of the recommen¬ 
dation described in paragraph I or the petition described 
in paragraph II of this section, it shall, after hearing, 
order the discharge of such person unless it shall be found 
at the hearing, upon the testimony of an examining board 
constituted and appointed in the same manner as provided 
under section 4, that said person has not recovered, or 
that his mental condition has not improved to such an ex¬ 
tent that he will not be benefited by further treatment and 
that he remains dangerous to himself or to others. The 
court shall order such person to be returned to custody to 
be held under the previous commitment. 

13. Trial Upon Original Charge Prohibited. No person 
described in section 3 who is found to be a sexual psycho¬ 
path, such finding having become final, may thereafter be 
tried upon a charge or indictment arising out of the sex of¬ 
fense with which he was accused at the time of the petition 
pursuant to said section. 

14. Detention Pending Inquiry. On the receipt by a court, 
of the petition to initiate proceedings pursuant to section 3, 
any justice of the superior court, if in his opinion the pub¬ 
lic safety so requires, may deliver to the sheriff a written 
order requiring him forthwith to take and confine the person 
alleged to be a sexual psychopath in some specified place 
until the proceedings provided for in sections 3, 4 and 5 can 
he had or until further order. 
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15. Person Executing Petition for inquiry Exempt from 
Damages. The person who, acting in good faith, executed 
the petition for inquiry specified in paragraph II of section 
3 shall not be liable in damages to any person for such act. 

16. Procedure where Person is Adjudged not a sexual 
Psychopath. If after hearing, the court shall determine 
that the person is not a sexual psychopath, he shall imme¬ 
diately be discharged; and if these proceedings were 
brought as a result of a criminal charge enumerated in sec¬ 
tion 3 the criminal proceedings shall be resumed as if no 
proceedings under this act had been instituted. 

17. Constitutionality. If any provision of this chapter, or 
the application of such provision to any person or circum¬ 
stance, shall be held invalid, the remainder of said sections, 
or the application of such provisions to persons or circum¬ 
stances other than those as to which it is held invalid, shall 
not be affected thereby. 

18. Takes Effect. This act shall take effect upon its 
passage. 



